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ACT:

Admi ssion to Engi neering Col | ege- Janmu & Kashmir
Regi onal Engineering College, Srinagar, registered as a
soci ety under the Jamu & Kashmir Registration of Societies
Act, 1898- Whet her a "State" wunder Article 12 of the
Constitution and anmenable to wit jurisdiction.

Viva voce test-Interview of each of the candidates
lasting only two or three mnutes asking formal questions
relating to the candidates parentage and residence and
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wi thout any relevance to the subject for which narks were
al l ocated, whether arbitrary-Allocation of 1/3 of the tota
marks required for the qualifying exam nation for the viva
voce- Wet her bad, unr easonabl e and arbi trary-Wet her
prescribing different adm ssion procedures for candidates
bel onging to the State of Jammu & Kashmir and candi dates
bel onging to other State is violative of the Equality C ause
under Article 14.

HEADNOTE:

Dismissing the wit petitions, the Court
N

HELD (1). Having regard to the Menorandum of
Association and the Rules of the Society, the respondent
college is a State wthin the neaning of Article 12. The
conposition of t he Soci ety is domi nat ed by the
representatives appointed by the Central Governnent and the
CGovernments-of Jammu & Kashmir, Punjab, Rajasthan and Utar
Pradesh with the approval = of the Central Government. The
noni es required for running the college are provided
entirely by the Central GCovernment and the Government of
Jammu & Kashmir and even if any other nonies are to be
received by the Society, it can be done only wth the
approval of the State and the Central Governments. The Rul es
to be nmade by the Society are also required to have the
prior approval of the State and the Central Governnents and
the accounts of the Society have also to be subnitted to
both the Governments for their scrutiny and satisfaction
The Society is also to conply wth all such directions as
may be issued by the State Governnent w th the approval of
the Central Governnent in respect of any nmatters dealt with
in the report of the Reviewing Committee: The control of the
State and the Central Covernnents is indeed so deep and
pervasive that no i movable property of the Society can be
di sposed of in any manner without the approval of 'both the
Governnments. The State and the Central Governments have even
the power to appoint any other person or persons ‘'to be
menbers of the Society and any nember of the Society other
than a menber representing the State or the Central
CGovernment can be renoved fromthe nenbership of the Society
by the State Governnment with the approval of the Centra
CGovernment. The Board of Governors, which is incharge  of
general superintendence, direction and -~control of the
affairs of the Society and of its incone and property is
also largely controlled by nonminees of the State and the
Central Governments. The State Governnent and by reason of
the provision for approval, the Central Governnent al so'thus
have full control of the work-
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ing of the Society and therefore, the Society is nerely a
projection of the State and the Central CGovernnents. The
voice is that of the State and the Central Governnents. The
Society is an instrunentality or the agency of the State and
the Central Governnents and it is an "authority" within the
neaning of Article 12. If the Society is, an "authority"
and, therefore, the "State" wthin the neaning of Article
12, it mnust followthat it is subject to the constitutiona
obligation under Article 14. [99F-H, 100 K- F]

(2) The expression "other authorities", in Article 12
nmust be given an interpretation where constitutiona
fundanentals vital to the maintenance of human rights are at
stake, functional realismand not facial cosnetics nmust be
the diagnostic tool, for constitutional |aw nust seek the
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substance and not the form The Governnent may act through
the instrunmentality or agency of juridical persons to carry
out its functions, since, wth the advent of the welfare
State its new task have increased nanifold. [90B-D]

It is, wundoubtedly, true that the corporation is a
distinct juristic entity with a corporate structure of its
own and it carries on its functions on business principles
with a certain anpbunt of autonony which is necessary as well
as useful fromthe point of view of effective business
managenent, but behind the formal ownership which is cast in
the corporate nmould, the reality is very much the deeply

pervasi ve presence of the Governnent. It is really the
Government which acts through the instrunentality or agency
of the corporation and the juristic veil of corporate

personality worn for the pur pose of conveni ence of
managenent and admi ni st ration cannot be allowed to
obliterate the true nature of-the reality behind which is

the Government. It is clear that if a corporationis an
instrunentality or ~agency of the Governnent, it nust be
subject . to the sane limtations in t he field of

constitutional-lTaw as the  Governnent itself, though in the
eye of the law it woul d be adistinct and independent | ega
entity. If the Governnent —acting through its officers is
subject to certain constitutional Ilimtations, it mnust
followa fortiorari that the Governnent acting through the
instrunentality or agency of a corporation should equally be
subject to the sane limtations. |If such a corporation were
to be free fromthe basic obligation to obey the Fundanental
Rights, it wuld lead to considerable erosion of the
efficiency of the Fundanmental Rights, for in that event the
Government would be enabled to override the  Fundanmenta
Rights by adopting the stratagem of carrying out its
functions through the instrunentality or agency of a
corporation, while retaining control over it. The
Fundamental Rights would then be reduced to little nore than
an idle dreamor a prom se of unreality. [91B-F]

The Courts should be anxious to enlarge the scope and
wi dth of the Fundanental Rights by bringing within 'their
sweep every authority which is an.instrunentality or agency
of the Government or through the corporate personality of
which the Government is acting, so._as to subject the
CGovernment in all its nyriad activities, —whether through
natural persons or through corporate entities, to the basic
obligation of the Fundanmental Rights. The constitutiona
phi | osophy of a denocratic socialist republic requires the
Government to wunder take a multitude of socioecononic
operations and the CGovernnent, having regard to the
practical advantages of functioning through the [egal device
of a corporation, enbarks on nyriad conmmercial and econom c
activities by resorting to the instrunentality or agency of
a corporation, but this contrivance of carrying.-on such
activities through a corporation cannot exonerate the

CGovernment from inplicit obedience to the Fundanenta
Ri ghts. To use the
81

corporate nmethodology is not to liberate the Governnent from
its basic obligation to respect the Fundanmental Rights and
not to override them The nmantle of a corporation may be
adopted in order to free the Governnent fromthe inevitable
constraints of red-tapismand slow notion but by doing so,
the Governnment cannot be allowed to play truant with the
basi ¢ human rights, otherwise it would be the easiest thing
for the government to assign to a plurality of corporations
al nost every State business such as Post and Tel egraph, TV,
Radi o, Rail, Road and Tel ephones-in short every economc
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activity-and thereby cheat the people of India out of the
Fundanental Rights guaranteed to them That would be a
nockery of the Constitution and nothing short of treachery
and breach of faith with the people of India, because though

apparently the <corporation wll be carrying out these
functions, it wll in truth and reality be the Governnent
which will be controlling the corporation and carrying out

these functions through the instrunentality or agency of the
corporation. Courts cannot by a process of judicia
construction allow the Fundanental Rights to be rendered
futile and nmeaningless and there by w pe out Chapter I11
from the Constitution. That would be contrary to the
constitutional faith of the post-Mnaka Gandhi era. It is
the Fundanental Rights which along with the D rective
Principles constitute the life force of the Constitution and
they nust be quickened into effective action by meaningfu
and purposive interpretation. If a corporation is found to
be a mere agency or surrogate of the CGovernment, "in fact
owned | by the Governnent, in truth controlled by the
government .and in effect an-incarnation of the governnent,"
the court nust not allowthe -enforcenment of Fundamenta
Rights to be frustrated by taking the viewthat it is not
the governnent and,” therefore, not subject to t he
constitutional limtations. Therefore, where a corporation
is an instrunentality or agency of the Governnent, it is an
authority within the neaning of Article 12 and, hence,
subj ect to the sane basic obligation to obey the Fundanmenta
Ri ghts as the government. [91G H, 92A-(F

R D. Shetty v. The International Airport Authority of
India & Os., [1979] 1 S.CR 1042 and U.P. Warehousing
Corporation v. Vijay Narain, [1980] 3 S.C. C 459, followed.

(3) The test for determning as to when a corporation
can be said to be an instrunentality or agency of Covernment
may be culled out fromthe judgnent in the Internationa
Airport Authority’s case. They are not conclusive or
clinching, but they are nmerely indicative indicia which have
to be used with care and caution, because while stressing
the necessity of a wde nmeaning to be placed on the
expression "other authorities", it must be realised that it
should not be stretched so far as to bring in every
aut ononmobus body which has sone nexus  with the -CGovernment
with the sweep of the expression. A w de enlargenment of the
nmeani ng nust be tenpered by a wise limtation. The rel evant
tests gathered from the decision in the Internationa
Airport Authority's case may be sumarized as: (i) "One
thing is clear that if the entire share capital ~of the
corporation is held by Government it would go a |ong way
t owar ds i ndi cating t hat the Cor por at i-on is an
instrunentality or agency of Governnment. (ii) ' Were the
financial assistance of the State is so much as to neet
al nost entire expenditure of the corporation, “it  would
afford sone indication of the corporation being inpregnated
wi th governnental character.’” (iii) ’'It my also ‘be a
rel evant factor...... whet her the corporation enj.oys
nonopoly status which is the State conferred or State
protected.’” (iv) 'Existence of ’'deep and pervasive State
control may afford an indication that the Corporation is a
state
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agency or instrunentality.” (v) ’'If the functions of the
corporation of public inportance and closely related to
governmental functions, it would be a relevant factor in
classifying the corporation an instrunmentality or agency of
Government.’ (vi) "Specifically, if a departnent of

CGovernment is transferred to a corporation, it would be a
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strong factor supportive of this inference" of the
corporation being an instrunmentality or agency of
Governnment . "[ 96F-H, 97A-D

It is imaterial for this purpose whet her the

corporation is created by a statute or under a statute. The
test is whether it is an instrunentality or agency of the
Government and not as to howit is created. The enquiry has
to be not as to howthe juristic person is born but why it
has been brought into existence. The corporation nay be a
statutory corporation created by a statute or it may be a
CGovernment company or a conpany formed under the Comnpanies
Act, 1956 or it may be a society registered under the
Societies Registration ‘Act, 1860 or any other simlar
statute. Whatever be its genetical origin, it would be an
"authority" within the meaning of Article 12 if it is an
instrumentality or agency of  the Governnent and that woul d
have to be decided on a proper assessment of the facts in
the [Iight of ~“the rel evant | factors. The concept of
instrunentality or ~agency of the Governnent is not limted
to a corporation created by a statute but is equally
applicable to —a conmpany or society  and in a given case it
woul d have to be deci ded, on a consideration of the rel evant
factors, whet her t he conpany or soci ety is an
instrumentality or ~‘agency of the CGovernnent so as to come
within the neaning of the expression "authority"” in Article
12. [97F-H, 98A- B]

(4) Merely because a juristic entity nmay be an
"authority" and, therefore, "State" ~within the nmeaning of
Article 12, it may not be elevated to the position of
"State" for the purpose of Articles 309, 310 and 311 which
find a place in Part XIV. The definition of “State" in
Article 12 whi ch includes an "authority" wthin the
territory of India or under the control of the Governnent of
India is limted inits application only to Part 11l ‘and by
virtue of Article 36, to Part IV and it does not extend to
the other provisions of the Constitution and, hence, a
juristic entity which may be "State" for the purpose of
Parts Ill and IV would not be so for the purpose of Part XV
or any other provision of the Constitution. [98B-D

S. L. Aggarwal v. Hindustan Steel Ltd., [1970] 3 S.C. R
365; Sabhajit Tewary v. Union of India & Os., [1975] 3,
S.C R 616 and Sukhdev Singh v. Bhagat Ram [1975] 3 S.C R
619, expl ai ned and di sti ngui shed.

(5) Article 14 nust not be identified with the doctrine
of classification. What Article 14  strikes at is
arbitrari ness because any action that is ‘arbitrary, nust
necessarily involve negation of equality. The .doctrine of
classification which is evolved by the courts is not para-
phrase of Article 14 nor is it the objective and end of that
Article. It is nerely a judicial fornmula for determning
whet her the |Ilegislative or executive action in question is
arbitrary and therefore constituting denial of equality. If
the classification is not reasonable and does not satisfy
the two conditions, nanely, (1) that the classification.is
founded on an intelligible differentia and (2) that
differentia has a rational relation to the object sought to
be achi eved by the inpugned | egislative or executive action
the i npugned |egislative or executive action, would plainly
be arbitrary and the guarantee of equality under Article 14
woul d be br eached. VWher ever, t her ef or e, there i s
arbitrariness in State action whether it be the
83
| egi slature or of the executive or of an "authority" under
Article 12, Article 14 immediately springs into action and
strikes dowmn such State action. In fact, the concept of




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 6 of 27

reasonabl eness and non-arbitrariness pervades the entire
constitutional scheme and is a golden thread which runs
through the whole of the fabric of the Constitution. [100G
102D F]

E.P. Royappa v. State of Tam| Nadu, [1974] 2 S.C. R
348; Maneka Gandhi v. Union of India, [1978] 2 S.R 621 and
R D. Shetty v. The International Airport, Authority of
India, & Os., [1979] 1 S.C.R 1042, applied.

(6) The procedure adopted by the respondent Society
cannot be regard as arbitrary nmerely because it refused to
take into account the narks obtained by the candi dates at
the qualifying exam nation but chose to regulate the
adm ssions by relying on the entrance test. The entrance
test facilitates the assessnent of the conparative tal ent of
the candidates by application of a uniformstandard and is
al ways preferable to evaluation of conparative merit on the
basis of rmarks obtained at the qualifying exan nation, when
the qualifying exam nation is held by two or nore different
aut horities, because lack of uniformty is bound to creep
into the " assessnent of candidates by different authorities
with different nodes of exam nation. [103A-B, D F]

(7) The oral interview test is undoubtedly not a very
satisfactory test for assessing and eval uating the capacity
and calibre of candidates, but in the absence of any better
test for nmeasuring personal characteristics and traits, the
oral interview test nust, at the present stage, be regarded
as not irrational or irrelevant though-it is subjective and
based on first inpression, its result is influenced by nany
uncertain factors and it is capable of abuse. In the nmatter
of adm ssion to college or even in the matter of public
enpl oyment, the oral interviewtest as presently held should
not be relied upon as an exclusive test, but it —may be
resorted to only as an additional or supplenmentary test and,
noreover, great care nmust be taken to see that persons who
are appointed to conduct the oral interviewtest are nen of
high integrity, calibre and qualification. [106C E]

R Chitra Lakha and OQhers (v. State of Msore and
Q hers, [1964] 6 S.C. R 368, followed.

(8) Having regard to the drawbacks and deficiencies in
the oral interviewtest and the conditions prevailing in the
country, particularly when there is deterioration in nora
val ues and corruption and nepotismare very nuch on - the
i ncrease, allocation of a high percentage of marks for the
oral interview as conpared to the narks allocated for the

witten test, is not free from the vice of arbitrariness.
The allocation of as high a percentage as 33 1/3 of the
total marks for oral interview suffers fromthe vice of

arbitrariness. [107A-D

The court, however, to avoid imense hardship  being
caused to those students in whose case the validity of the
sel ection cannot otherw se be questi oned and who have nearly
conpleted three senesters and taking into consideration the
fact that even if the petitioners are ultimately found to be
deserving of selection on the application of the proper
test, it would not be possible to restore them to the
position as if they were admtted for the academic vyear
1979-80, which has run out |long since declined to set aside
the sel ection made. The Court was, however, of the view that
under the existing circumnstances.
84
allocation of nore than 15% of the total marks for the ora
interview wuld be arbitrary and unreasonable. [107GH
108A- F]

A. Peeriakaruppan v. State of Tam| Nadu, [1971] 2
S.CR 430; Mss Nishi Meghu v. State of Jammu & Kashmir &
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Os., [1980] 3 SSC R p. 1253, applied.

(9) There can be no doubt that if the interview did not
last for nore than two or three minutes on an average and
the questions asked had no bearing on the factors required
to be taken into account the oral interview test would be
vitiated, because it would be inpossible in such an
interviewto assess the nmerit of a candidate with reference
to these factors. Here the absence of proper affidavit by
the menbers of the comittee to the contrary leads to the
only conclusion that the selection nade on the basis of such
test must be held to be arbitrary. However, if the marks
allocated for the oral .interview do not exceed 15% of the
total marks and the candidates are properly intervi ewed and
rel evant questions are asked with a viewto assessing their
suitability with reference to the factors required to be
taken into consideration, the oral interview test would
satisfy t he criterion of reasonabl eness and non-
arbitrariness. Further it would be desirable if the
interview of the candidates is tape-recorded, for in that
event there will be contenporaneous evidence to show what
were the guestions asked to the candi dates by the
interviewing conmttee -and what were the answers given and
that will elimnate alot of unnecessary controversy besides
acting as a check ~on the possible arbitrariness of the
interviewing commttee. [109A-B, D-E, F-H]

JUDGVENT:
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1437-39, 1431, 1268, 1145, 1263 and 1331 of 1979.
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The Judgrment of the Court was delivered by

BHAGMTI, J. These wit petitions under Article 32 of
the Constitution challenge the validity of the adm ssions
nade to the Regional Engineering College, Srinagar for the
academ c year 1979-80.

The Regi onal Engi neering College, Srinagar (hereinafter
referred to as the College) is one of the fifteen
Engi neering Coll eges in the country sponsored by the
Government of India. The College is established and its
adm ni stration and nanagenent are carried on by a Society
regi stered under the Jammu and Kashmir Registration of
Societies Act, 1898. The Menorandum of Association of the
Society in clause 3 sets out the objects for which the
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Society is incorporated and they include anpbngst other
things establishnent of the college with a view to providing
instruction and research in such branches of engineering and
technology as the college may think fit and for the
advancenent of |earning and know edge in such branches. Vide
subclause (i). The Society is enmpowered by clause 3 sub-
clause (ii) of the Menorandum of Association to make rul es
for the conduct of the affairs of the Society and to add to,
amend, vary or rescind themfrom time totime wth the
approval of the Governnment of Janmu and Kashnmir State
(hereinafter referred to as the State Governnent) and the
Central Government. Clause 3 sub-clause (iii) of the
Menor andum of  Associ ation confers power on the Society to
acquire and hold property in the name of the State
Covernment. Sub-clause (v) of clause 3 of the Menorandum of
Associ ation contenpl ates that nmonies for running the coll ege
woul d be provided by the State and Central Governments and
sub-clause (vi) ~requires the Society to deposit all nonies
credited to its fund in such banks or to invest themin such
manner as the Society may, with the approval of the State
Covernment _decide. The accounts of the Society as certified
by a duly appointed auditor are mandatorily required by sub-
clause (ix) of clause 3 of the Menmorandum of Association to
be forwarded annually to the State and Central Governnents.
Clause 6 of the Menorandum of Association enpowers the State
Covernment to appoint one or nore persons to review the
wor ki ng and progress of the Society, or the college and to
hold inquiries into the affairs thereof and to make a report
and on receipt of any such report, the State Government has
power, with the approval of the Central Governnent, to take
such action and issue such directions as it ~may consider
necessary in respect of any of the matters dealt with in the
report and the Society or the College, as the case may be,
is bound to comply wth such directions. There is a
provision nmade in clause 7 of the Memorandum of Associ ation
that in case the Society or the college is not functioning
properly, the State Governnent wll have the power to take
over the

86

admi ni stration and assets of the college wth the prior
approval of the Central Government. The foundi ng nmenbers of
the Society are enunerated in clause 9 of the Menorandum of
Associ ation and they are the Chairnman to be appoi nted by the
State Gover nnent with the approval of t he Centra
Covernment, two representatives of the State Governnent, one
representative of t he Central CGover nirent, t wo
representatives of the Al India Council for~ Technica
Education to be nom nated by the northern Regi ona
Conmittee, one representative of the University of Jamu and
Kashmir, one non-official representative of each of the
Punj ab, Rajasthan, U P. and Jammu and Kashnir States to be
appoi nted by the respective Governments in consultatiion with
the Central Governnent and the Principal who shall also be
the ex-officio Secretary.

The Rules of the Society are also inportant as they
throw light on the nature of the Society. Rule 3 clause (i)
reiterates the conposition of the Society as set out in
clause 9 of the Menorandum of Association and clause (ii) of
that Rule provi des that the State and the Centra
CGovernments may by nutual consultation at any tinme appoint
any other person or persons to be nenber or nenbers of the
Society. Rule 6 vests the general superintendence, direction
and control of the affairs and its incone and property in
the governing body of the Society which is called the Board
of Governors. Rule 7 lays down the constitution of the Board
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of Governors by providing that it shall consist of the Chief
Mnister of the State Governnent as Chairman and the

following as nmenbers Three nonminees of the State
Governnment, three nominees of the Central Covernnent, one
representative of the Al India Council for Technica

Educati on, Vice-Chancellor of the University of Jamu and
Kashmr, two industrialists/technologists in the region to
be nom nated by the State Governnent, one nonminee of the
Indian Institute of Technology in the region, one nom nee of
the University Gants Conmission two representatives of the
Faculty of the College and the Principal of the college as
ex-of ficio nenber-Secretary. The State CGover nent is
enpowered by rule 10 to renove any nenber of the Society
other than a nenber representing the State or Centra

Governnment from the nmenbership of the Society wth the
approval of the Central Government. Cause (iv) of Rule 15
confers power on the Board to nake bye-laws for admi ssion of
students to various courses and clause (xiv) of that Rule
enpowers the Board to delegate to a conmttee or to the
Chairman 'such of its powers for the conduct of its business
as it may deemfit, subject to the condition that the action
taken by the committee of the Chairman shall be reported for
confirmation at the next —meeting of the Board. C ause (xv)
of Rule 15 provides that the Board shal

87

have power to consider and pass resolution on the annua

report, the annual accounts and ot her financial estinates of
the college, but the annual report and the annual accounts
together with the resolution passed thereon are required to
be submtted to the State and the Central Governnents. The
Society is enpowered by Rule 24, clause (i) to alter, extend
or abridge any purpose or purposes for~ which it is
establ i shed, subject to the prior approval of the State and
the Central Governnents and clause (ii) of Rule 24 provides
that the Rules may be altered by a Resolution passed by a
majority of 2/3rd of the menmbers present at the neeting of
the Society, but such alteration(shall be with the approva

of the State and the Central Governnents.

Pursuant to clause (iv) of Rule 15 of the Rules, the
Board of Governors laid down the procedure for admission of
students to various courses in the college by a Resolution
dated 4th June, 1974. W are not directly concerned with the
adm ssion procedure laid dowmn by this Resolution save and
except that under this Resol ution admissions to the
candi dates belonging to the State of Jamu and Kashnir were
to be given on the basis of conparative nerit to be
determned by holding a witten entrance test and a viva
voce exam nation and the marks allocated for the witten
test in the subjects of English, Physics, Chemstry and
Mat hematics were 100, while for viva voce exani nation, the
marks allocated were 50 divided as follows: (i) General
Know edge and Awareness-15; (ii) Broad understanding of
Speci fi c Phenomenon-15; (iii) Extra-curricular activities-10
and (iv) General Personality Trait-10, naking up in -the
aggregat e-50. The adnissions to the coll ege were governed by
the procedure laid down in this Resolution wuntil the
acadenic year 197980, when the procedure was slightly
changed and it was decided that out of 250 seats, which were
avail abl e for adm ssion, 50% of the seats shall be reserved
for candidates belonging to the Jammu & Kashmr State and
the remaining 50%for candidates belonging to other States
including 15 seats reserved for «certain categories of
students. So far as the seats reserved for candidates
bel onging to States other than Janmu & Kashnmir were
concerned, certain reservations were made for candidates
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bel ongi ng to Schedul ed Castes and Schedul ed Tri bes and sons
and wards of defence personnel killed or disabled during
hostilities and it was provided that "inter se nerit will be
deternined on the basis of marks secured in the subjects of
English, Physics, Chemstry and Mthematics only". The
provision nmade wth regard to seats reserved for candi dates
belonging to Jammu & Kashnmir State was that "apart from?2
seats reserved for the sons and daughters of the pernanent
col | ege enpl oyees, reservations shall be nade in accordance
with the
88
Orders of Jammu and Kashmr CGovernnent for admission to
technical institutions and the seats shall be filled up on
the basis of conparative nerit as determned under the
foll owi ng scheme, bothfor seats to be filled on open merit
and for reserved seats in each category separately; (1)
marks for wittentest-100 and (2) marks for viva voce
exam nation-50, marking up in the aggregate-150. It was not
nmentioned expressly that the nmarks for the witten test
shal |l be " in the subjects of Physics, English, Chemistry and
Mat hematics nor were the factors to be taken into account in
the viva voce examination and the allocation of marks for
such factors i ndicated specifically in the adm ssion
procedure laid down for ~the academic vyear 1979-80, but we
were told and this was not disputed on behalf of the
petitioners in any of the wit petitions, that the subjects
in which the witten test was held were English, Physics,
Chem stry and Mathematics and the marks at the viva voce
exam nation were allocated under the sanme four heads and in
the sanme manner as in the case of adm ssions under the
procedure laid down in the Resolution dated 4th-June, 1974.
In or about April 1979, the college issued a notice
inviting applications for adm ssion to the first semester of
the B.E. course in various branches of “engi neering and the
noti ce set out the above adnission procedure to be followed
in granting adm ssions for the academc year 1979-80. The
petitioners in the wit petitions before us applied for
admi ssion to the first semester of .the B.E. course’in one or
the other branch of engineering and they appeared /in the
witten test which was held on 16th and 17th June, 1979. The
petitioners were thereafter required to appear  before a
Conmittee consisting of three persons for viva voce test and
they were interviewed by the Commttee. The case of the
petitioners was that the interview of each of them di d not
last for nore than 2 or 3 mnutes per <candidate on an
average and the only questions which were asked to them were
formal questions relating to their parentage and residence
and hardly any question was asked which would be relevant to
any of the four factors for which marks were allocated at
the viva voce exam nation. When the adm ssions’ were
announced, the petitioners found that though “they had
obt ai ned very good marks in the qualifying exanination, they
had not been able to secure admi ssion to the coll ege because
the marks awarded to them at the viva voce exam nati on were
very low and candidates who had mnuch less nmarks at the
qual i fyi ng exam nation, had succeeded in obtaining very high
marks at the viva voce exam nation and there by managed to
secure admission in preference to the petitioners. The
petitioners filed before us a chart showing by way of
conparison the marks obtained by the petitioners on the one
hand and sone of the successful candi dates on the other at
the qualifying exam nation, in the witten test and at the
viva voce exam -
89
nation. This chart shows beyond doubt that the successfu
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candi dat es whose marks are given in the chart had obtai ned
fairly low marks at the qualifying examnation as also in
the witten test, but they had been able to score over the
petitioners only on account of very high marks obtai ned by
themat the viva voce exam nation. The petitioners feeling
aggrieved by this node of selection filed the present wit
petitions challenging the validity of the adm ssions nade to
the college on various grounds. Some of these grounds stand
concl uded by the recent decision of this Court in Mss N sh

Maghu v. State of Jammu & Kasmir & Os. and they were
therefore not pressed before us. O the other grounds, only
one was canvassed before us and we shall examine it in some
detail.

But before we proceed to consider the nerits of this
ground of challenge, we nust dispose of a prelininary
objection raised on behalf of the respondents against the
mai ntai nability of the wit. petition. The respondents
contended that the college is run by society which is not a
corporation created by a statute but is a society registered
under the Janmu & Kashmir Societies Registration Act, 1898
and it is therefore not an "’ authority’ w thin the nmeaning of
Art. 12 of the Constitutionand no wit petition can be
mai nt ai ned agai nst it, nor can any conplaint be made that it
has acted arbitrarily in the matter of granting adm ssions
and violated the equality clause of the Constitution. Now it
is obvious that the only ground on which the validity of the
adnmissions to the college can be assailed is that the
soci ety adopted an arbitrary procedure for selecting
candi dates for adm ssion to the college and this resulted in
denial of wequality to the petitioners in the mtter of
admi ssion violative of Art. 14 of the Constitution. It would
appear that prima facie protection against “infraction of
Art. 14 is available only against the State and conplai nt of
arbitrariness and denial of equality can therefore be
sust ai ned against the society only if the society can be
shown to be State for the purpose of Art. 14. Now ' State’ is
defined in Art. 12 to includeinter alia the Governnment of
I ndia and the Governnent of each of the States andall |oca
or other authorities within the territory of India or under
the control of the Government of ‘India and the question
therefore is whether the Society can be said to be ’'State’
within the nmeaning of this definition. Qoviously the Society
cannot be equated with the Governnent of India or the
CGovernment of any State nor can it be said to be a |loca
authority and therefore, it nust come within the expression
"other authorities" if it is to fall within the definition
of "State’. That immediately |eads us to a consideration of
the question as to what are the "other authorities”
contenplated in the definition of "State’ in Art. 13.

90

Wil e considering this question it is necessary to bear
in mnd that an authority falling wthin the expression
"other authorities" 1is, by reason of its inclusion within
the definition of *State’ in Article 12, subject to the sane
constitutional limtations as the Governnent and is equally
bound by the basic obligation to obey the constitutiona
mandat e of the Fundanental Rights enshrined in Part I11l of
the Constitution. We  nust therefore give such an
interpretation to the expression "other authorities" as wll
not stultify the operation and reach of the fundanenta
rights by enabling the Governnent to its obligation in
relation to the Fundanental Rights by setting up an
authority to act as its instrunentality or agency for
carrying out its functi ons. VWher e constitutiona
fundanmentals vital to the maintenance of human rights are at




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 12 of 27

stake, functional realismand not facial cosnetics must be
the diagnostic tool, for «constitutional |aw nust seek the
substance and not the form Now it is obvious that the
Government may act through the instrunmentality or agency of
natural persons or it may enmploy the instrumentality or
agency of juridical persons to carry out its functions. In
the early days when the Governnment had limted functions, it

could operate effectively t hrough nat ur al per sons
constituting its «civil service and they were found adequate
to discharge gover nrrent al functions whi ch wer e of

traditional vintage. But as the tasks of the Governnent
multiplied with the advent of the welfare State, it began to
be increasingly felt that the frame work of civil service
was not sufficient to handle the new tasks which were often

speci alised and highly technical in character and which
called for flexibility of —approach and quick decision
maki ng. The inadequacy of the civil service to deal wth

these new problens canme to be realised and it becanme
necessary to forgea newinstrunentality or admnistrative
device for ~handing these new problens. It was in these
circunstances —and with a view to supplying this
adnmi ni strative need that the corporation canme into being as
the third armof the Governnent and over the years it has
been increasingly utilised by the Governnent for setting, up
and runni ng public/enterprises and carrying out other public
functions. Today with increasing assunption by t he
Covernment of commercial ventures and economic projects, the
corporation has becone an effective | egal contrivance in the
hands of the Government for carrying out its activities, for
it is found that this legal facility of corporate instrunent
provi des considerable flexibility and el asticity and
facilitates pr oper and ef ficient nmanagenent with
prof essional skills and on business principles and it is
blissfully free from"departmental rigidity, slow notion
procedure and hi erarchy of officers". The Governnent in many
of its comercial ventures. and public enterprises is
resorting to nore and nore frequently to this resourcefu

| egal contrivance of a corporation because it ~‘has' many
practical advantages and at the

91

same time does not involve the slightest dimnution in its
owner shi p and control of the undertaking. I'n such cases "the
true owner is the State, the real operator is the State and
the effective controllorate is the State and accountability
for its actions to the community and to Parlianment is of the
State." It is undoubtedly true that the corporation is a
distinct juristic entity with a corporate structure of its
own and it carries on its functions on business principles
with a certain anpbunt of autonony which is necessary as well
as useful fromthe point of view of effective business
managenent, but behind the formal ownership which is cast in
the corporate nould, the reality is very much the deeply

pervasi ve presence of the Governnent. It is really the
CGovernment which acts through the instrunentality or agency
of the corporation and the juristic veil of corporate

personality worn for the pur pose of conveni ence of
managenment and admi ni stration cannot be allowed to
obliterate the true nature of the reality behind which is
the Government. Now it is obvious that if a corporation is
an instrunentality or agency of the Governnent, it nust be
subject to the sane limtations in t he field of
constitutional law as the Governnment itself, though in the
eye of the law it would be a distinct and independent | ega
entity. If the Governnent acting through its officers is
subject to certain constitutional Ilimtations, it mnust
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followa fortiorari that the Governnent acting through the
instrunmentality or agency of a corporation should equally be
subject to the sane limtations. If such a corporation were
to be free fromthe basic obligation to obey the Fundanental
Rights, it wuld lead to considerable erosion of the
efficiency of the Fundanmental Rights, for in that event the
Government would be enabled to over-ride the Fundanenta
Rights by adopting the stratagem of «carrying out its
functions through the instrunentality or agency of a

corporation, while retaining control over it. The
Fundanental Rights would then be reduced to little nore than
an idle dream or a promse of wunreality. It nust be

renmenbered that the Fundanental Rights are constitutiona
guarantees given to the people of India and are not nerely
paper hopes or fleeting prom ses and so long as they find a
place in the Constitution, they should not be allowed to be
emascul ated in their application by a narrow and constricted
judicial interpretation. The courts should be anxious to
enlarge the scope and w dth of the Fundanental Rights by
bringing within their sweep every authority which is an
instrunmentality or agency of the Governnent or through the
corporate personality of which the Government is acting, so
as to subject the Government in all its nyriad activities,
whet her t hr ough natural persons or - through corporate
entities, to the basic obligation of the Fundanental Rights.
The constitutional philosophy of a denpbcratic socialist
republic requires
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the Governnment to undertake a nultitude of = soci oeconom c
operations and the Gover nnent, having ‘regard to the

practical advantages of functioning through the legal device
of a corporation, enbarks on nyriad conmmrercial and econom c
activities by resorting to the instrunmentality or agency of
a corporation, but this contrivance of  carrying on such
activities through a corporation -cannot exonerate the
CGovernment from inplicit obedience to the Fundanenta

Rights. To wuse the corporate nmethodology is not to/liberate
the Governnment fromits basic obligation to respect the
Fundanental Rights and not to over-ride them The mantl e of
a corporation my be adopted in order to free the CGovernnent
fromthe inevitable constraints of red-tapism and slow
notion but by doing so, the Governnent cannot be allowed to
play truant wth the basic human rights. O herw se it would
be the easiest thing for the government to assign to a
plurality of <corporations alnmost every State business such
as Post and Telegraph, TV and Radio, Rail Road and
Tel ephones-in short every economic activity-and  there by
cheat the people of India out of the Fundanental Rights
guaranteed to them That would be a nockery of the
Constitution and nothing short of treachery and breach of
faith with the people of India, because, though apparently
the corporation wll be carrying out these functions, it
will in truth and reality be the Governnent which wll be
controlling the corporation and carrying out these functions
through the instrunentality or agency of the corporation. W
cannot by a process of judicial construction allow the
Fundamental Rights to be rendered futile and meani ngl ess and
thereby wi pe out Chapter 11l from the Constitution. That
woul d be contrary to the constitutional faith of the post-
Menaka Gandhi era. It is the Fundanental Rights which al ong
with the Directive Principles constitute the life force of
the Constitution and they nmust be quickened into effective
action by nmeaningful and purposive interpretation. If a
corporation is found to be a nmere agency or surrogate of the
CGovernment, "in fact owned by the Government, in truth
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controll ed by the government and in effect an incarnation of
the government," the court nust not allow the enforcenent of
Fundanental Rights to be frustrated by taking the view that
it is not the government and therefore not subject to the
constitutional limtations. W are clearly of the view that
where a corporation is an instrunentality or agency of the
government, it nust be held to be an "authority’ within the
neaning of Art. 12 and hence subject to the sanme basic
obligation to obey the Fundanental Rights as the governnent.
W nmay point out that this very question as to when a
corporation can be regarded as an ’authority’ within the
meani ng of Art. 12 arose for consideration before this Court
in R D Shetty v. The Internationa
93
Airport Authority of India & Ores. There, in a unani nous
judgrment of three Judges ~delivered by one of us (Bhagwati,
J) this Court pointed out:

"So far as-India is concerned, the genesis of the
ener gence of corporations ~as instrunentalities or
agenci-es of Government is to be found in the Governnent
of I'ndia Resolution on |Industrial Policy dated 6th
April, 1948 where it -was stated inter alia that
"managenent of State enterprises wll as a rule be
through the nediumof public corporation under the
statutory control =~ of the Central Government who will
assune such powers as nmay be necessary to ensure this."
It was in pursuance of the policy envisaged in this and
sub- sequent resol utions on - Lndustrial  policy that
corporations were created by Governnment for setting up
and managenent of public” enterprises and carrying out
other public functions.” Odinarily these functions
could have been carried out by CGover nirent
departnmental ly through its service personnel but the
instrumentality or agency -of the corporation was
resorted to in these cases having regard to the nature
of the task to be performed. The corporations acting as
instrunmentality or agency of ‘Governnent woul d obviously
be subject to the sane limtations in the field of
constitutional and administrative |aw as - Governnent
itself, though in the eye of the |aw, —they would be
di stinct and independent |egal entities. If Governnent
acting through its officers is subject to certain
constitutional and public law limtations, it nust
follow a fortiori that Governnent acting through
instrunmentality or agency of corporations _should
equal ly be subject to the sane Iinmtations."

The Court then addressed itself to the question as to howto

det erm ne whet her a corporation i s acti ng as an

instrunentality or agency of the Governnent and dealing with

that question, observed:
"A corporation nmmy be created in one of two ways. It
may be either established by statute or incorporated
under a law such as the Conpanies Act 1956 or the
Societies Registration Act 1860. Were a Corporation.is
whol ly controlled by Governnent not only in its policy
nmaki ng but also in carrying out the functions entrusted
toit by the law establishing it or by the Charter of
its incorporation, there can be no doubt that it would
be an instrunentality or agency of Government. But
ordinarily where a corporation

94
is established by statute, it is autononbus in its
wor ki ng, subject only to a provision, often tinmes made,
that it shall be bound by any directions that may be
issued from tine to time by Governnment in respect of
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policy matters. So also a corporation incorporated
under law is nanaged by a board of directors or
conmttee of managenment in accordance with t he
provi si ons of the statute wunder which it 1is in
corporated. When does such a corporation becone an
instrumentality or agency of Government? Is the hol ding
of the entire share capital of the Corporation by
CGovernment enough or is it necessary that in addition
there should be a certain anmbunt of direct contro

exercised by GCovernment and, if so what should be the
nature of such control? Should the functions which the
Corporation is charged to carry out possess any
particul ar characteristic or feature, or is the nature
of the functions imuaterial? Now, one thing is clear
that if the entire share capital of the corporation is
held by Governnent, it wuld go a long way towards
indicating that the corporation is an instrumentality
or- agency of CGovernnent. But, as is quite often the
case, a corporation established by statute may have no
shariesor shareholders, in which case it would be a
rel evant factor to consider whether the administration
isin the hands of a board of directors appointed by
CGovernment though this consideration also may not be
determ nati ve, ‘because even where the directors are
appoi nted by /Governnent, they may be conpletely free
fromgovernnental control in the discharge of their
functions. What then are tests to determ ne whether a
corporation established by -statute or  incorporated
under law is an instrunmentality or agency of Government
? 1t is not possible to fornulate an inclusive or
exhaustive test which would adequately -answer this
guestion. There is no cut and dried fornula, which
woul d provide the correct division of corporations into
those which are instrunentalities or agencies of
Covernment and t hose which are not."

The Court then proceeded to indicate the different tests,
apart from ownership of the entire share capital

95

. i f extensive and unusual financial assistance is
given and the purpose of the Government in-giving such
assi stance coincides wth the purpose for which the
corporation is expected to use the assistance and such
pur pose is of

public character, it may be a relevant circunstance
supporting an inference that the corporation .is an
instrumentality or agency of Government..... It may

therefore be possible to say that where the financia
assistance of the State is so nuch as to neet al nost
entire expenditure of the corporation, it would afford
sone indication of the corporation being inpregnated
with governnmental character .......... But a finding of
State financial support plus an wunusual degree of
control over the nmanagenent and policies night |ead one
to characterise an operation as State action-Vide
Sukhdev v. Bhagatram[1975] 3 SCR 619 at 658. So also
the existence of deep and pervasive State control may
afford an indication that the Corporation is a State
agency or instrunentality. It may also be a relevant
factor to consider whether the corporation enjoys
nmonopoly status which is State conferred or State
protected. There can be little doubt that State
conferred or State protected npnopoly status would be
highly relevant in assessing the aggregate weight of
the corporation’s ties to the State."

"There is al so another factor which my be
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regarded as having a bearing on this issue and it is
whet her the operation of the corporation is an
i mportant public function. It has been held in the
United States in a nunber of cases that the concept of
private action must yield to a conception of State
action where public functions are being perforned. Vide
Arthur S. Mller: "The Constitutional Law of the
Security State" (10) Stanford Law Revi ew 620 at 664)."
“I't may be noted that besides the so-called
traditional functions, the nodern state operates as
mul titude of public enterprises and discharges a host

of other public functions. |If the functions of the
corporation are of . public inportance and closely
related to governnmental functions, it would be a

rel evant factor in classifying the corporation as an
instrumentality or agency of Government. This is

precisely what™ was  pointed out by Mithew, J., in
Sukhdev v. ~Bhagatram (supra) where the |earned Judge
said that” "institutions engaged in matters of high

publicinterest of performng public functions are by

virtue of the nature of the functions perforned

gover nnent agenci-es. Activities whi ch are too
fundamental to the society are by definition too

i mportant not to be considered government functions."
96
The court however proceeded to point out with reference to
the last functional test:

. the 'decisions show that even this test of

public or governnental character of the function is not

easy of application and does not invariably lead to the
correct inference because the range of ~governnenta

activity is broad and varied and nerely because an
activity may be such as nay legitimtely be carried on
by Government, it does not nean that a corporation

which is otherwise a private entity, wuld be an
instrumentality or agency of ~Government by reason of
carrying on such activity. In fact, it is difficult to

di stingui sh between governnental functions “and non-

governmental functions. Perhaps the distinction between

governmental and non-governmental functions “is not
valid any nore in a social welfare State where the
| ai ssez faire is an outnoded concept and Herbert

Spencer’s social statics has no place. The contrast is

rather between governnmental activities which are

private and private activities which are governnental.

[ Mat hew, J. Sukhdev v. Bhagatram (supra) at p. 652].

But the public nature of the function, if inpregnated

wi th governnental character or "tied or entwi ned with

Government" or fortified by sonme other . additiona

factor, may render the corporation an instrunmentality

or agency of CGovernnent. Specifically, if a departnent
of CGovernnent is transferred to a corporation, it would
be a strong factor supportive of the inference."
These observations of the court in the International Airport
Authority’s case (supra) have our full approval.

The tests for determning as to when a corporation can
be said to be a instrunentality or agency of Governnent nay
now be called out fromthe judgnent in the Internationa
Airport Authority’'s case. These tests are not conclusive or
clinching, but they are nmerely indicative indicia which have
to be used with care and caution, because while stressing
the necessity of a wde nmeaning to be placed on the
expression "other authorities", it must be realised that it
should not be stretched so far as to bring in every
aut onormous body which has sone nexus wth the Governnent
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within the sweep of the expression. A w de enlargenent of
the neaning nust be tenpered by a wise limtation. W my
sunmari se the relevant tests gathered fromthe decision in
the International Airport Authority’'s case as follows
(1) "One thing is clear that if the entire share
capital of the corporation is held by Government it
woul d go a | ong
97
way towards indicating that the corporation is an
instrumentality or agency of Government."
(2) "Where the financial assistance of the State
is so nmuch as to neet alnost entire expenditure of the
corporation, it would afford sone indication of the

corporation bei ng i mpr egnat ed with gover nnment a
character."

(3) "It may al so be a rel evant
factor....... whet her the .corporation enjoys nonopoly
status which i's the State conferred or State
protected."

(4) "Existence of deep and pervasive State contro
may afford an indication that the Corporation is a
State agency or instrunmentality."
(5) "If the functions of the corporation of public
i mportance and closely rel ated to gover nment a
functions, it woul'd be a relevant factor in classifying
the corporation as an instrunmentality or agency of
Government . "
(6) "Specifically, if a departnment of Governnent
is transferred to a corporation, it would be a strong
factor supportive of this inference of the corporation
being an instrunentality or agency of Governnent."
If on a consideration of these relevant factors it is found
that the corporation is an instrumentality or agency of
government, it would, as pointed-out .in the Internationa
Airport Authority's case, bean’ authority’ and, therefore,
"State’ within the meaning of the expression in Article 12.

W find that the sanme view has been taken by Chi nnappa
Reddy, J. in a subsequent decision of this court in the U
P. Warehousing Corporation v. Vijay Narain and the
observati ons nmade by the | earned Judge in that case strongly
reinforced the view we are taking particularly in-the matrix
of our constitutional system

We nmay point out that it is immterial for this purpose
whet her the <corporation is created by a statute or under a
statute. The test is whether it is an instrunentality or
agency of the Government and not as to howit is created.
The inquiry has to be not as to how the juristic person is
born but why it has been brought into existence. The
corporation may be a statutory corporation created by a
statute or it may be a Government Company or a - conpany
fornmed under the Conpanies Act, 1956 or it may be‘a society
regi stered under the Societies Registration Act, 1860 or any
other simlar statute. Whatever be its genetical origin, it
woul d be an "authority” within the meaning of Article 12 if
it is an instrumentality or agency of the Governnent and
that woul d

98
have to be decided on a proper assessment of the facts in
the 1ight of the rel evant factors. The concept of

instrumentality or agency of the Governnent is not limted
to a corporation created by a statute but is equally
applicable to a company or society and in a given case it
woul d have to be decided, on a consideration of the rel evant
factors, whet her the conpany or soci ety is an
instrumentality or agency of the Governnent so as to come
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within the neaning of the expression "authority"” in Article
12.

It is also necessary to add that nerely because a
juristic entity may be an "authority" and therefore "State"
within the nmeaning of Article 12, it may not be elevated to
the position of "State" for the purpose of Articles 309, 310
and 311 which find a place in Part XIV. The definition of
"State" in Article 12 which includes an "authority" within
the territory of India or wunder the control of the
CGovernment of Indiais limtedin its application only to
Part 11l and by virtue of Article 36, to Part IV: it does
not extend to the other provisions of the Constitution and
hence a juristic entity which may be "State" for the purpose
of Parts 11l and IV would not be so for the purpose of Part
XI'V or any other provision of the Constitution. That is why
the decisions of this Court.in S. L. Aggarwal v. H ndustan
Steel Ltd. and other cases involving the applicability of
Article 311 have no relevance to the issue before us.

The /| earned counsel appearing on behalf of the
respondents Nos. <~ 6 to 8, however, relied strongly on the
decision in Sabhajit Tewary v. Union of India & Ors(2) and
contended that this decision laid down in no uncertain ternms
that a society registered under the Societies Registration
Act, 1860 can never ‘be regarded as an "authority" within the
neaning of Article 120 This being a decision given by a
Bench of five Judges of this Court is undoubtedly binding
upon us but we ' do not think it~ lays down any such
proposition as is contended on behalf of the respondents.
The question which arose in this case was as to whether the
Council of Scientific and |Industrial Research which was
juridically a society registered under the Societies
Regi stration Act, 1860 was an "authority" w thin the neaning
of Article 12. The test which the Court applied for
determining this question was the same as the one |aid down
in the International Airport Authority’s case and approved
by us, nanely, whether the Council was an instrunmentality or
agency of the Governnment. The Court inplicitly assented to
the proposition that if the Council were an agency of the
CGovernment, it would undoubtedly be an "authority". But,
having regard to the various

features enunerated in the judgnent, the Court held that the
Council was not an agency of the Governnent and hence could
not be regarded as an "authority". The Court did not rest
its conclusion on the ground that the Council was a society
regi stered under the Societies Registration Act, 1860, but
proceeded to consider various other features of the Counci
for arriving at the conclusion that it was not an agency of
the Government and therefore not an "authority". This would
have been totally unnecessary if the view of the Court were
that a society registered under the Societies Registration
Act can never be an "authority" wthin the neaning of
Article 12.

The decision in Sukhdev Singh v. Bhagat Ram (1975) 3
SCR 619 was al so strongly relied upon by the | earned counse
for respondents Nos. 6 to 8 but we fail to see howthis
deci sion can assist the respondents in repelling the
reasoning in the International Airport Authority's case or
contending that a company or society forned under a statute
can never come within the nmeaning of the expression
"authority" in Article 12. That was a case relating to three
juristic bodies, nanely, the G| and Natural Gas Comi ssion
the Industrial Finance Corporation and the Life |Insurance
Corporation and the question was whether they were "State"
under Article 12. Each of these three juristic bodies was a
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corporation created by a statute and the Court by mpjority
held that they were "authorities" and therefore "State"
within the meaning of Article 12. The Court in this case was
not concerned with the question whether a conpany or society
fornmed under a statute can be an "authority" or not and this
deci sion does not therefore contain anything which m ght
even renotely suggest that such a conpany or society can
never be an "authority". On the contrary, the thrust of the
logic in the decision, far frombeing restrictive, applies
to all juristic persons alike, irrespective whether they are
created by a statute or forned under a statute.

It is in the light of this discussion that we nust now
proceed to exam ne whether the Society in the present case
is an "authority" falling wthin the definition of "State"
in Article 12. Is it an instrunentality or agency of the
CGovernment ? The answer mnust obviously be in the affirmative
if we have regard to the Menmorandum of Association and the
Rul es of the Society.” The conposition of the Society is
dom nated by the representatives  appointed by the Centra
CGovernment and the Governments of Jammu & Kashmir, Punjab
Raj ast han-and Utar Pradesh with the approval of the Centra
CGovernment. The nonies required for running the college are
provided entirely by the Central Governnent and the
CGovernment of Jammu & Kashmir and even if any other nonies
are to be received by the
100
Society, it can be done only with the approval of the State
and the Central Governnents. The Rules to be nade by the
Society are also required to have the prior approval of the
State and the Central CGovernments and the accounts of the
Society have also to be submitted to both the Governnents
for their scrutiny and satisfaction. The Society is also to
conply with all such directions as my be issued by the
State Governnent with the approval of the Central Governnent
in respect of any matters dealt wth in the report of the
Reviewing Conmttee. The control of the State and the
Central Governments is indeed so deep and pervasive that no
i movabl e property of the Society can be disposed of in any
manner wi thout the approval of both the Governnents. The
State and the Central CGovernnents have even the power to
appoi nt any other person or persons to be nenbers of the
Soci ety and any nenber of the Society other than a nenber
representing the State or the Central Governnent can be
renoved from the nenbership of the Society by the State
Covernment with the approval of the Central Governnent. The
Board of Governors, which is in charge of ~ genera
superintendence, direction and control of the affairs of
Society and of its income and property is also largely
controlled by nom nees of the State and the Centra
Governnments. It wll thus be seen that the State Covernment
and by reason of the provision for approval, the Centra
Governnment al so, have full <control of the working 'of the
Society and it would not be incorrect to say that the
Society is nerely a projection of the State and the Central
Governments and to use the words of Ray, C.J. in Sukhdev
Singh’s case (supra), the voice is that of the State and the
Central Governnents and the hands are also of the State and
the Central Governnments. We nmust, therefore, hold that the
Society is an instrunentality or agency of the State and the
Central CGovernments and it is an ’authority’ wthin the
meani ng of Art. 12.

If the Society is an "authority" and therefore "State"
within the neaning of Article 12, it must followthat it is
subject to the constitutional obligation under Article 14.
The true scope and anmbit of Article 14 has been the subject
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matter of nunmerous decisions and it is not necessary to make
any detailed reference to them It is sufficient to state
that the content and reach of Article 14 nust not be
confused with the doctrine of classification. Unfortunately,
inthe early stages of the evolution of our constitutiona
law, Article 14 came to be identified with the doctrine of
classification because the view taken was that Article
forbids discrimnation and there would be no discrimnation
where the <classification nmaking the differentia fulfils two
conditions, nanely, (i) that the classification is founded
on an intelligible differentia which distinguishes persons
or things
101
that are grouped together fromothers |left out of the group
and (ii) that differentia has a rational relation to the
obj ect sought to be achieved by the inpugned |egislative or
executive action. 1t was for the first tinme in E.P. Royappa
v. State of Tam| Nadu that this Court laid bare a new
di nension of “Article 14 and pointed out that Article has
highly activist ~nagnitude and it enbodies a guarantee
agai nst arbitrariness. This Court speaking through one of us
(Bhagwati, J.) said
"The basic principle which therefore informs both

Articles 14 and 16 is equality and inhibition against

discrimnation. Now, what is the content and reach of

this great equalising principle ? 1t is a founding

faith, to use the words of Bose, J., "a way of life",
and it rmust not be subjected to a narrow pedantic or
| exi cographi c approach. We_~cannot countenance any

attenpt to truncate its al | -enbracing scope and
nmeaning, for to do so would be to violate its activist
magni tude. Equality is a dynamc concept wth many
aspects and dinensions and it ~cannot be "cribbled,

cabi ned and confi ned" within~ traditional and
doctrinaire limts. Froma positivistic point of view,
equality is antithetic to arbitrariness. In fact,

equality and arbitrariness  are sworn enem'es; one

belongs to the rule of law in a republic while the

other, to the whim and caprice of an absol ute nonarch.

VWhere an act is arbitrary it is inplicitinit that it

is wunequal both according to political 1ogic and

constitutional law and is therefore violative of Art.

14, and if it affects any matter relating to public

enpl oyment, it is also violative of Art. 16. Articles

14 and 16 strike at arbitrariness in State action and

ensure fairness and equality of treatment."

This vital and dynam c aspect which was till then |ying
| atent and submerged in the few sinple but pregnant words of
Article 14 was explored and brought to light in Royappa's
case and it was reaffirned and el aborated by this Court in
Maneka Gandhi v. Union of India where this Court again
speaki ng t hrough one of us (Bhagwati, J.) observed

"Now the question imediately arises as to what is
the requirenent of Article 14 : what is the content and
reach of the great equalising principle enunciated is

this article ? There <can be no doubt that it is a

founding faith of the
102

Constitution. It is indeed the pillar on which rests

securely the foundation of our denocratic republic.

And, therefore, it nust not be subjected to a narrow,

pedanti c or | exicographic approach. No attenpt shoul d

be made to truncate its all-enbraci ng scope and neaning

for, to do so would be to violate its activist
magni tude. Equality is a dynamic concept wth many
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aspects and dinensions and it cannot be inprisoned
within traditional and doctrinaire
limts............... Article 14 strikes at
arbitrariness in State action and ensures fairness and
equal ity of treatnent. The principle of reasonabl eness,
which legally as well as philosophically, is an
essential element of equality or non-arbitrariness
pervades Article 14 |like a broodi ng omi presence. "
This was again reiterated by this Court in Internationa
Airport Authority's case (supra) at page 1042 of the Report.
It nust therefore now be taken to be well settled that what
Article 14 strikes at is arbitrariness because any action
that is arbitrary, nust necessarily involve negation of
equality. The doctrine of classification which is evolved by
the courts is not para-phrase of Article 14 nor is it the
obj ective and end of that Article. It is nerely a judicia
formula for determining whether the |egislative or executive
action in question is arbitrary and therefore constituting
denial of / equality. If the classification is not reasonable
and does ' not satisfy the two conditions referred to above,
the i npugned legislative or executive action would plainly
be arbitrary and the guarantee of equality under Article 14
woul d be breached. Werever therefore there is arbitrariness
in State action whether it be of the legislature or of the
executive or of "authority" under Article 12, Article 14
i medi ately springs /into action and strikes down such State
action. In fact, the concept of reasonableness and non-
arbitrariness pervades the entire constitutional schene and
is a golden thread which runs though the whole of the fabric
of the Constitution.

W may now turn to the nerits of  the controversy
between the parties. Though several contentions were urged
inthe wit petitions, challenging the wvalidity of the
adnmi ssions made to the college, they were not all pressed
before us and the principal contention that was advanced was
that the society acted arbitrarily in the matter of granting
of adm ssions, first by ignoring the marks obtained by the
candi dates at the qualifying examnation; secondly by
relying on viva voce exanination as a test for determning
conparative merit of the candidates; thirdly by allocating
as many as 50 marks for the viva voce exani nation-as agai nst
100 marks allocated for the witten test and
103
lastly, by holding superficial interviews lasting only 2 or
3 mnutes on an average and asking questions which had no
rel evance to assessnment of the suitability of the candi dates
with reference to the four factors required to be considered
at the viva voce exam nation. Now so far as the chall enge on
the first count is concerned, we do not think it isat al
wel | -founded. It is difficult to appreciate how a procedure
for adm ssion which does not take into account “the marks
obtained at the qualifying exam nation, but prefers to test
the conparative merit of the candidates by insisting on an
entrance exam nation can ever be said to be arbitrary. It
has been pointed out in the counter affidavit filed by H L.
Chowdhury on behalf of the <college that there are two
universities on two different dates and the exam nation by
the Board of Secondary Education for Jammu is also held on a
different date than the examnation by the Board of
Secondary Education for Kashmr and the results of these
exam nations are not always declared before the adm ssions
to the college can be decided. The College being the only
institution for education in engineering courses in the
State of Jammu & Kashmir has to cater to the needs of both
the regions and it has, therefore, found it necessary and
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expedient to regulate admssions by holding an entrance
test, so that the adm ssion process may not be held up on
account of late declaration of results of the qualifying
exam nation in either of the two regions. The entrance test
also facilitates the assessnment of the conparative tal ent of
the candi dates by application of a uniformstandard and is
al ways preferable to evaluation of conparative nmerit on the
basis of narks obtained at the qualifying exam nation, when
the qualifying exanmination is held by two or nore different
authorities, because lack of wuniformity is bound to creep
into the assessnment of candidates by different authorities
with different nodes of exam nation. W woul d not,
therefore, regard the procedure adopted by the society as
arbitrary nerely because it refused to take into account the
mar ks obt ai ned by the candi dates at the qualifying
exam nation, but chose to regul ate the admi ssions by relying
on the entrance test.

The second ~ground of chal l enge questioned the validity
of viva voce exam nation as a permi ssible test for selection
of candidates for admissionto a college. The contention of
the petitioners under this ground of challenge was that viva
voce exam nation does not afford a proper criterion for
assessnent  of the “suitability of the candidates for
adm ssion and it is a highly subjective and inpressionistic
test where the result is likely to be influenced by many
uncertain and i nponderabl e factors suchas predelictions and
prejudi ces of the i ntervi ewers, his attitudes and
approaches, his pre-conceived notions and idi osyncrasi es and
it is also capable of abuse because it |eaves scope
104
for discrimnation, nmanipulation and nepotism which can
remai n undetected under the cover of an interview and
noreover it is not possible to assess the capacity and
calibre of a candidate in the course of an interview lasting
only for a few mnutes and, therefore, selections made on
the basis of oral interview nmust be regarded as arbitrary
and hence violative of Art. 14. Now this criticismcannot be
said to be wholly unfounded and it reflects a point of view
whi ch has certainly sonme validity. W my  quote the
foll owi ng passage fromthe book on "Public Adnministration in
Theory and Practice" by M P. Sharma which voices a far and
bal anced criticismof the oral interview nethod

"The oral test of the interview has been nmuch
criticised on the ground of its subjectivity -and
uncertainty. Different interviews have their own
noti ons of good personality. For sone, it consists nore
in attractive physical appearance and dress rather than
anything else, and with themthe breezy and shiny type
of candidate scores highly while the rough  uncut

di anonds may go unappreci ated. The atnobsphere of the

interviewis artificial and prevents sonme candi dates

fromappearing at their best. Its duration is short,

the few questions of the hit-or-mss type, which are
put, may fail to reveal the real worth of the
candi date. It has been said that God takes a whole lLife
time to judge a man’s worth while interviewers have to
do it in a quarter of an hour. Even at it’'s best, the
comon sort of interview reveals but the superficia

aspects of the candidate s personality |ike appearance,

speaki ng power, and general address. Deeper traits of
| eadership, tact, forceful ness, etc. go | argely
undetected. The interviewis oftenin the nature of
desul tory conversation. Marking differs greatly from
exam ner to examiner. An analysis of the interview
results show that the marks awarded to candi dates who
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conpeted nore than once for the sane service vary
surprisingly. All this shows that there is a great
el enent of chance in the interview test. This becones a
serious matter when the marks assigned to oral test
constitute a high proportion of the total marks in the
conpetition.
01 denn Stahl points out in his book on "Public Personne
Admi nistration" that there are three disadvantages from
which the oral test nethod suffers, nanely, "(1) the
difficulty of developing valid and reliable oral tests; (2)
the difficulty of securing a reviewable record on an ora
test; and (3) public suspicion of the oral test as a channe
105
for the exertion of political influence" and we nmay add,
ot her corrupt, nepotistic or extraneous considerations. The
| earned author then proceeds  to add in a highly perceptive
and critical passage
"The oral examination has failed in the past in
direct proportion to the extent of its msuse. It is a
deli‘cate instrunent and, in inexpert hands, a dangerous
one. The ~first condition ~of its successful use is the
full recognition of its  limtations. One of the nost
prolific sources of error in the oral has been the
failure on the part  of examiners to understand the
nature of evidence and to discrimnate between that
which was relevant, material and reliable and that
whi ch was not. It also nust be renenbered that the best
oral interview provides opportunity for  analysis of
only a very small part of ‘a person’s total behavi our
Generalizations from a single interviewregarding an
i ndividual's total personality pattern have been proved
repeatedly to be wong."
But, despite all this criticism the oral interview nethod
continues to be very much in vogue as a supplenentary test
for assessing the suitability of candidates wherever test of
personal traits is considered essential. Its relevance as a
test for determning suitability based on per'sona
characteristics has been recogni sed in a nunber of ‘decisions
of this Court which are binding upon us. In the first case
on the point which came before this Court, nanmely, R Chitra
Lekha and Ohers v. State of Msore and Ohers this Court
poi nt ed out
“In the field of education there are divergent
views as regards the node of testing the capacity and
calibre of students in the matter of adnmissions to
col l eges. Orthodox educationists stand by the marks
obtained by a student in the annual examnination. The
nmodern trend of opinion insists upon other additiona
tests, such as interview, performance  in ~extra-
curricular activities, personality test, psychiatric
tests etc. Obviously we are not in a position-to judge
whi ch method is preferable or which test is the correct

..... The schene of selection, however, perfect it may
be on paper, may be abused in practice. That it _is
capabl e of abuse is not a ground for quashing it. So
I ong as the order |ays down rel evant objective criteria
and entrusts the business of selection to quali -
106
fied persons, this Court cannot obviously have any say
in the matter.
and on this viewrefused to hold the oral interview test as
irrelevant or arbitrary. It was also pointed out by this
Court in A Peeriakaruppan v. State of Tanmi|l Nadu & O's :
"In nost cases, the first inpression need not
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necessarily be the past inpression, but wunder the

existing conditions, we are unable to accede to the

contentions of the petitioners that the system of
interviewas in vogue in this country is so defective
as to make it useless.”

It is therefore not possible to accept the contentions
of the petitioners that the oral interview test is so
defective that selecting candidates for adnission on the
basis of oral interviewin addition to witten test must be
regarded as arbitrary. The oral interview test is
undoubtedly not a very satisfactory test for assessing and
evaluating the capacity and calibre of candidates, but in
the absence of any better test for neasuring persona
characteristics and traits, the oral interview test must, at
the present stage, be regarded as not irrational or
irrelevant though it~ is -subjective and based on first
impression, its result “is influenced by many uncertain
factors and it is capable of abuse. W woul d, however, |ike
to point ‘out that ~in the matter of adm ssion to college or
even in._ ‘the matter of public enploynent, the oral interview
test as presently held should not ~be relied upon as an
exclusive test, but it nmay be resorted to only as an
additional or supplementary test and, noreover, great care
must be taken to see that persons who are appointed to
conduct the oral interview test are nen of high integrity,
calibre and qualification.

So far as the third ground of challenge is concerned,
we do not think it 'can be dism ssed as unsubstantial. The
argunent of the petitioners under this head of chall enge was
that even if oral interview nay be regarded in principle as
a valid test for selection of candidates for admssion to a
college, it was in the present case ~arbitrary and
unreasonable since the marks allocated for the ora
interview were very nmuch on the hi gher side as conpared with
the marks allocated for ‘the witten test. The marks
allocated for the oral interviewwere 50 as against 100
allocated for the witten test, so that the marks all ocated
for the oral interview canme to 33 1/3% of the total nunber
of marks taken into account for the purpose of naking the
selection. This, contended the petitioners, was beyond al
reasonabl e proportion and rendered the selection of the
candi dates arbitrary and violative of the equality clause of
the Constitution. Now there can be no doubt that,
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having regard to the drawbacks and deficienciesin the ora
interview test and the conditions prevailing in the country,
particularly when there is deterioration in noral val ues and
corruption and nepotismare very nuch on the increase
allocation of a high percentage of marks for. the 'ora
interview as conpared to the marks all ocated for the witten
test, cannot be accepted by the Court as free fromthe vice

of arbitrariness. It may be pointed out that even in
Peeri akaruppan’ s case (supra), where 75 marks out of atota
of 275 marks were allocated for the oral interview, this

Court observed that the narks allocated for interview were
on the high-side. This Court also observed in Mss N sh

Maghu' s case (supra): "Reserving 50 marks for interview out
of a total of 150... does seem excessive, especially when
the time spent was not nore than 4 mnutes on each
candi date". There can be no doubt that allocating 33 1/3 of
the total narks for oral interviewis plainly arbitrary and
unreasonable. It is significant to note that even for
sel ection of candi dates for the Indian Admnistrative
Service, the Indian Foreign Service and the Indian Police
Service, where the personality of the candidate and his
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personal characteristics and traits are extrenely rel evant
for the purpose of selection, the marks allocated for ora
interview are 250 as against 1800 marks for the witten
exam nation, constituting only 12.2% of the total narks
taken into consideration for the purpose of making the
sel ection. W nust, therefore, regard the allocation of as
high a percentage as 33 1/3 of the total marks for the ora
interview as infecting the adm ssion procedure with the vice
of arbitrariness and selection of candidates nmade on the
basis of such adm ssion procedure cannot be sustained. But
we do not think we would be justified in the exercise of our
di scretion in setting aside the selections nmade for the
academ c year 1979-80 after the |apse of a period of about
18 nonths, since to do so would be to cause i mense hardship
to those students in~ whose case the wvalidity of the
sel ection cannot otherw se be questi oned and who have nearly
conpl eted three senesters and, noreover, even if the
petitioners are ultimately found to be deserving of
sel ection 'on the application of the proper test, it would
not be possible to restorethemto the position as if they
were admtted for the academ ¢ year 1979-80, which has run
out long since. It is true there is an allegation of mala
fi des against the Comm ttee which interviewed the candi dates
and we may concede that if this allegation were established,
we m ght have been/inclined to interfere with the selections
even after the lapse of a period of 18 nobnths, because the
wit petitions were filed as early as October-Novenber, 1979
and merely because the Court could not take-up the hearing
of the wit petitions for such along tine should be no
ground for denying relief tothe petitioners, if they are
otherwise so entitled. But we do not think that on the
materi al placed before us we can

108

sustain the allegation of mala fides against the Comittee.
It is true, and this is a rather disturbing feature of the
present cases, that a |arge nunber of successful candi dates
succeeded in obtaining adm ssion to the college by virtue of
very high mar ks obt ai ned by them at the viva voce
exam nation tilted the balance in their favour, though the
mar ks secured by them at the qualifying exam nation were
much | ess than those obtained by the petitioners and even in
the witten test, they had fared much worse than the
petitioners. It is clear fromthe chart submtted to us on
behal f of the petitioners that the marks awarded at the
interview are by and large in inverse proportion to the
mar ks obt ai ned by the candi dates at the qualifying
exam nation and are also, in a |arge nunber of cases, not
commensurate with the marks obtained in the witten test.
The chart does create a strong suspicion in our mnd that
the marks awarded at the viva voce exam nation night have
been nmani pul ated with a view to favouring the candidates who
ultimately cane to be selected, but suspicion cannot take
the place of proof and we cannot hold the plea of nala fides
to be established. W need nmuch nore cogent material before
we can hold that the Conmittee deliberately nanipul ated the
marks at the viva voce exanmination with a view to favouring
certain candidates as against the petitioners. W cannot,
however, fail to nmention that this is a matter which
required to be |looked into very carefully and not only the
State CGovernnent, but also the Central Government which is
equal ly responsible for the proper running of the college,
nust take care to see that proper persons are appointed on
the interviewing conmttees and there is no executive
interference with their decision-nmaking process. W nmay al so
caution the authorities that though, in the present case,
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for reasons which we have already given, we are not
interfering with the selection for the academ c year 1979-
80, the selections nade for the subsequent academ c years
woul d run the risk of invalidation if such a high percentage
of marks is allocated for the oral interview W are of the
view that, wunder the existing circunstances, allocation of
nore than 15%of the total nmarks for the oral interview
woul d be arbitrary and unreasonable and would be liable to
be struck down as constitutionally invalid.

The petitioners, arguing under the last ground of
chal | enge, urged that the oral interview as conducted in the
present case was a nere pretence or farce, as it did not
last for nore than 2 or 3 mnutes per candidate on an
average and the questions which were asked were fornal
guestions relating to parentage and residence of the
candi date and hardly any  question was asked which had
rel evance to assessnent of the suitability of the candidate
with reference to any of the four factors required to be
considered by " the Commttee. Wen the tine spent on each
candi date was not nore 2 or 3 minutes on an average,
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contended the petitioners, how could the suitability of the
candi date be assessed on a consideration of the relevant
factors by holding such an interview and how could the
Conmittee possibly’ judge the nerit of 'the candidate wth
reference to these factors when no questions bearing on
these factors were asked to the candidate. Now there can be
no doubt that if the interview did not take nore than 2 or 3
m nutes on an average and the questions asked had no bearing
on the factors required to be taken into account, the ora

interviewtest would be vitiated, because it would be
i npossible in such an interviewto assess the nerit of a
candidate with reference to these factors. This allegation
of the petitioners has been denied-in the affidavit in reply
filed by H L. Chowdhury on behalf of the college and it has
been stated that each candidate was interviewed for 6 to 8
m nutes and "only the relevant questions on the aforesaid
subj ects were asked". If this statement of H L. Chowdhury
is correct, we cannot find nuch fault wth the ora

interview test held by the Committee. But we do not think we
can act on this statenent made by H L. Chowdhury, because
there is nothing to show that he was present at the
interviews and none of the three Conm ttee nenbers has come
forward to neke an affidavit denying the allegation of the
petitioners and stating that each candi date was intervi ewed
for 6 to 8 mnutes and only rel evant questions were asked.

We nust therefore, proceed on the basis that the interview
of each <candidate did not last for nore than 2 or 3 mnutes
on an average and hardly any questions were asked having
bearing on the relevant factors. If that be so, the ora

interview test nust be held to be vitiated and the“sel ection
made on the basis of such test nust be held to be arbitrary.

We are, however, not inclined for reasons already given, to
set aside the selection nmade for the academ c year 1979-80,

though we nay caution the State Governnent and the Society
that for the future academ c years, selections may be nade
on the basis of observation nade by us in this judgnent |est
they mght run the risk of being struck down. We may point
out that, in our opinion, if the nmarks allocated for the
oral interview do not exceed 15% of the total marks and the
candi dates are properly interviewed and relevant questions
are asked with a viewto assessing their suitability with
reference to the factors required to be taken into
consi deration, the oral interview test would satisfy the
criterion of reasonabl eness and non-arbitrariness. W think
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that it would also be desirable if the interview of the
candi dates is tape-recorded, for in that event there will be

cont enpor aneous evi dence to show what were the questions
asked to the candidates by the interviewing comittee and
what were the answers given and that will elinmnate a | ot of
unnecessary controversy besides acting as a check on the
possi bl e arbitrariness of the interviewi ng commttee.
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We may point out that the State Government, the Society
and the College have agreed before wus that the best fifty
students, out of those who applied for admission for the
academ c year 1979-80 and who have failed to secure
adm ssion so far, will be granted adm ssion for the academ c
year 1981-82 and the seats allocated to them wll be in
addition to the nornmal intake of students in the College. W
order accordingly.

Subject to the above direction, the wit petitions are
di sm ssed, but having regard to the facts and circunstances
of the! present cases, we think that a fair order of costs
woul d be " that each party should bear and pay its own costs
of the wit petitions.
S R Petitions dism ssed.
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