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ACT:

Constitution of India 1950, Article 22(5)-Conservation
of Foreign Exchange and Prevention of Snuggling Activities
Act, 1974, Section 3(3)-Detenu-Detention order ed for
smuggl ing and abetting snuggling of goods-Representation of
detenu agai nst detention-Request of detenu for supply of
copi es of statenments and docunents referred to i n-grounds of

det enti on- Unr easonabl e del ay in consi derati on of
representation as well as request of detenu-No expl anation
for del ay-Continued, detention of detenu whether illegal and

voi d- Det enu whether entitled to be rel eased.

HEADNOTE:

The detenu was taken under detention on 4th June, 1980
by an order of detention dated 27th May, 1980. The order of
detention recited that with a view to preventing himfrom
smuggl i ng goods and abetting the smuggling of goods it was
necessary to detain him After detention he was al so served
on the same day, the grounds of detention. The grounds of
detention referred to several docunents and statenents
including two tape recorded conversations. The detenu
addressed a letter dated 6th June, 1980 asking for al
statenments, documents and material to enable himto make an
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ef fective representation against his detention. The detenu
al so sent a representation dated 9th June, 1980 to the
Deputy Secretary once again requesting him to supply
i medi ately the docunents etc. relied upon in the grounds of
detention and to furnish the transcripts of the tapes as
also to produce the original tapes, so that he could prove
that the voice recorded on the tapes was not his. The detenu
addressed another representation dated 26th June, 1980 to
the Chairman of the Advisory Board, the Central Governnent
and the Deputy Secretary to the State Governnent praying for
revocati on of the order of detention, wherein he pointed out
that by his letters dated 5th, 9th and 14th June, 1980, he
had requested for the tapes to be supplied to enable himto
prove that the voice recorded on the tapes was not his and
that this request had not been conmplied with and in the
ci rcunst ances the hearing of  the case before the Advisory
Board would be futile. ~Meanwhile the Investigating Oficer
of the ~Custons Departnent was deputed to the Central Prison
alongwith the tapes, and the tapes were played in the
presence of -~ the detenu and the Deputy Superintendent of the
Central Prisonon 8th July, 1980. The representations of the
detenu were exami ned by the government, who by their letter
dated 15th July, 1980 rejected the representations and
declined to revoke the order of detention

In the wit petition under Article 32 of the
Constitution filed by the nother of the detenu it was
contended: (1) that the detaining authority did not serve on
the detenu al ongwi th'the grounds of detention, copies of the
statenments, docunents  and tapes referred to in the grounds
of detention and it could not, therefore, be said that the
grounds of detention were duly served
641
on the detenu as required by sub-section (3) of section 3 of
the COFEPCSA Act and clause (5)  of Article 22 of the
Constitution, and (2) that ‘the detaining authority did not
supply copies of such statenents, docunents and materials
until 11th July, 1980 and on ‘that day also, what were
supplied were nerely copies of the statenments and docunents
and not copies of the tapes which were supplied only on 20th
July, 1980 and that this delay was wholly unjustified and
the detenu was thus denied the earliest opportunity  of
maki ng an effective representation and consequently the
continued detention of the detenu was illegal and void.

Allowing the wit petition
N

HELD: 1. There was unreasonable delay on the part of
the detaining authority in supplying to the detenu copies of
all the relevant docunents, and therefore his continued
detention was illegal and void. The detenu was entitled to
be released forthwith fromdetention. [654 F]

2. The power of Preventive detention can be‘justified
only in the interest, of public security and order and it is

tolerated in a free society only as a necessary evil. The
power to detain without trial is an extraordinary power
constituting encroachnment on personal liberty and it is the

duty of the courts to ensure that his power is exercised
strictly in accordance with the requirenents of the
Constitution and the law, the courts always leaning in
favour of uphol ding personal liberty. [646 F]

3. The Constitution has while conceding the power of
preventive detention, provided procedural safeguards with a
view to protecting the citizen against arbitrary and
unjustified invasion of personal l|iberty and the courts have
always zealously tried to uphold and enforce these
saf equards. [646 H
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4. |If the detaining authority wants to preventively
detain a smuggler it can certainly do so, but only in
accordance with the provisions of the Constitution and the
law and if there is a breach of any such provision, the rule
of law requires that the detenu nust be set at |liberty,
howsoever wi cked or m schi evous he may be. [647 B]

5. Wienever a petition for a wit of habeas corpus has
cone up before this Court, it has alnost invariably issued a
rule calling wupon the detaining authority to justify the
detention and when a rule is issued, it is incunbent on the
detaining authority to satisfy the court that the detention
of the petitioner is legal and in conformty wth the
mandat ory provisions of the | aw authorising such detention
[647

Naranjan Singh v. State of Madhya Pradesh AIR 1971 SC
2215, Sheikh Hanif Gudma Maj hi. & Kanal Saha v. State of West
Bengal [1974] 2 SCR 258, Dulal Roy v. The District
Magi strate, Burdwan & Ors. [1975] 3 SCR 186, Nazarnuddin v.
The State of Wst Bengal [1975] 2 SCR 593, Mhd. Alamyv.
State of West Bengal [1974] 3 SCR 379, Khudiram Das v. State
of West Bengal & Ors. [1975] 2 SCR 832, referred to.

6. On a proper construction of clause (5) of Article 22
read with section 3, sub-section (3) of the COFEPCSA Act, it
is necessary for the wvalid continuance of detention that
subject to clause (6) of Article 22 copies of the docunents,
statenments and other materials relied upon in the grounds of
detention should be furnished to the -detenu alongwith the
grounds of detention or in any event not Ilater than five
days and in exceptional circunstances and for reasons to be
recorded in witing, not |later than fifteen days fromthe
date of detention. If this requirement ~of clause (5) of
Article 22 read with section 3, sub-section (3)

642
is not satisfied, the continued detention of the detenu
woul d be illegal and void. [650 H 651B]

7. The right to be supplied -copies of the docunments,
statenments and other materials relied upon in the grounds of
detention without any undue delay flows directly 'as a
necessary corollary fromthe right conferred on the detenu
to be afforded the wearliest opportunity —of making a
representati on against the detention, because unless the
former right is available, the latter cannot be neani ngfully
exercised. This would seem to be clear on a fair
interpretation of clause (5) of Article 22. [652 E-F]

Ramachandra A. Kamat v. Union of India [1980] 2 SCC 270
referred to

In the instant case the detenu asked for copies of the
docunents, statements and other materials relied upon in the
grounds of detention by his letters dated 6th June, 1980 and
9th June, 1980 and he also conplained about non-supply of
such copies in his representation dated 26th June, 1980 but
it was only on 11th July, 1980 that such copies were
supplied to himand even then the copies of the tapes were
not furnished wuntil 20th July, 1980. There was thus a del ay
of nore than one nonth in supply of these copies, and the
burden of satisfactorily explaining this delay and show ng
that there was sufficient cause for it was on the detaining
authority. The delay of 12 days i.e. from 12th June, 1980
until 24th June, 1980 has not been satisfactorily explai ned
either in the affidavit of the Deputy Secretary to the State
Government or in any affidavit filed by the Assistant
Col  ector of Custons. There was, therefore, an unreasonable
delay on the part of the detaining authority in supplying to
the detenu copies of the docunments, statements etc. relied
upon in the grounds of detention. The continued detention of
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the detenu was accordingly illegal and void and he was
entitled to be released forthwith from detention. [652 H
653B, G 654 F]

8. The representation of the detenu dated 9th June,
1980 was received by the Deputy Secretary on 14th June, 1980
while the representation dated 26th June, 1980 was received
on 30th June, 1980 and no decision was taken on these
representations of the detenu wuntil 14th July, 1980. There
is no explanation at all for this delay in any of the
affidavits filed on behalf of the detaining authority. This
is sufficient to invalidate the continued detention of the
detenu. [654 -655 C, (

9. The Custons Departnent has not filed a charge sheet
agai nst the detenu for prosecuting him in respect of the
incidents referred to in the grounds of detention even
t hough nore than six nonths have passed. There should be no
unr easonabl e del ay on the part of the Custons authorities in
conpl eting the investigation of the cases against the detenu
and prosecuting himin the crimnal courts if the evidence
gat hered ' by them in the course of the investigation
justifies sucha course. [656 B-C]

JUDGVENT:

ORI G NAL JURI SDI'CTION: Wit Petition No. 2030 of 1980.

Under Article 32 of the Constitution.

Ranj et hmal ani,. M M Lodha and Harjinder Singh for the
Petitioner.

V. S. Desai, Ms.  Shobha Dixit, R N_-Poddar and M ss
A. Subhashini for the Respondent.

The Judgrment of the Court was delivered by
643

BHAGWATI, J.-This petition for a wit of habeas corpus
chal |l enges the continued detention of one Mahendra Chordi a
under sub-section (1) of section 3 of the Conservation of
Forei gn Exchange and Prevention of Smuggling Activities Act,
1974 (hereinafter referred to as COFEPOSA Act).

On 4th June, 1980 an order of detention dated 27th My
1980 was served on Mahendra Chordi a (hereinafter referred to
as the detenu) and he was taken under detention. The order
of detention recited that the Governor of Mharashtra was
satisfied with respect to the detenu that, with a viewto
preventing him from snuggling goods and abetting the
smuggling of goods, it was necessary to. nake an order
directing him to be detained and by the order of detention
the CGovernor of WMaharashtra in exercise of the powers
conferred under sub-section (1) of section 3 of the COFEPCSA
Act read with the Oder of the President of Indiain the
notification of the Governnent of India dated 17 February,
1980 directed that the detenu be detained under that Act.
Simul taneously with the order of detention, another order
dated 27th May was also issued by the Governor of
Maharashtra directing that the detenu be detained in the
Nasi k Road Central Prison. Wen the petitioner was arrested
and taken wunder detention, he was also served wth a
document dated 27 My 1980 containing the grounds of
detention as required by sub-section (3) of the COFEPOSA Act
read with clause (5) of Article 22 of the Constitution. The
grounds of detention referred to several docunments and
statenents including two tape recorded conversations, one
between the detenu and one Ahluwalia and the other between
the detenu, Ahluwalia and an advocate by the name of Kumar
Mehta. The detenu therefore addressed a letter dated 6th
June, 1980 to the Deputy Secretary to the Government of
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Maharashtra requesting himat his earliest to send "al
statenents docunments and material" to enable himto nake an
effective representation against his detention. The detenu
al so sent a representation dated 9th June, 1980 to the
Deputy Secretary once again requesting him to supply
i medi ately the docunents, statenments and materials relied
upon in the grounds of detention so that the detenu could
nake an effective representation and also specifically
calling upon the Deputy Secretary to furnish the transcripts
of the tapes as also to produce the original tapes for his
i nspection so that he could prove that the voice recorded on
the tapes was not his. This representation was admttedly
received by the Deputy 'Secretary on 14th June 1980. The
detenu thereafter addressed another communication to the
Deputy Secretary requesting himto supply one accurate copy
of the tapes, so that he could have the tapes played in the
presence of those

644

who would recognise his voice, to enable him to |ead
evi dence through “themthat the voice recorded on the tapes
was not his as also to let ~him know on whose fina
sati sfaction the order of detention was made. This letter
though originally dated 14th June, 1980 was not despatched
to the Deputy Secretary until 1st July, 1980 because in the
nmeanwhil e the detenu had been taken to Bonbay and it was
only after his return to Nasik Road Central Prison that the
letter could be despatched through the jailor and hence the
date was altered to' 1st July, 1980. It appears that this
letter was received by the Deputy Secretary on 8th July,
1980. But, prior to his forwarding the letter dated 1st
July, 1980 to the Deputy Secretary, the detenu -addressed
anot her representation dated 26th June, 1980 to the Chairnman
of the Advisory Board, the Central Governnent and the Deputy
Secretary to the Government of Maharashtra praying for re-
vocation of the order of detention. The detenu pointed out
inthis representation that, by his letters dated 5th, 6th
and 14th June, 1980, he had requested for the tapes to be
supplied to himto enable him to prove that the /voice
recorded on the tapes was not his and that this request had
not been conplied with and, in ‘the circunstances, the
hearing of the case before the Advisory Board  would be
futile. The detenu also conplained in the Trepresentation
that though he had asked for copies of the docunents and
statenents relied upon in the grounds of detention, they had
not been supplied to him This representati.on containing the
prayer for revocation of the order of detention was received
by the Deputy Secretary on 30th June, 1980. Now'it appears
that copies of the statements and documents relied upon in
the grounds of detention were forwarded by the Deputy
Secretary to the Superintendent of Nasik Road Central Prison
by registered letter dated 3rd July 1980 and these copies
were handed over to the detenu on 11th July 1980. Mean
while, one Vikraman Investigating officer of the Custons
Department was deputed to the Nasik Road Central Prison
alongwith the tapes and the tapes were played in the
presence of the detenu and the Deputy Superintendent of
Nasi k Road Central Prison on 8th July 1980. The
representations of the detenu dated 9th June, 1980 and 26th
June, 1980 were then considered by the Under Secretary on
11th July, 1980 and since in the nean tine the letter dated
1st July 1980 requesting for supply of one accurate copy of
the tapes was received by the Governnent, the Under
Secretary suggested, with reference to this request that
"since the tapes were given to the detenu for inspection and
pl ayed before him the request for supply of copies of the
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tapes may have to be rejected" and he al so reconmended t hat
the request of the detenu for revocation of the order of
detention may be rejected. The Deputy Secretary approved the
noti ng of the Under Secretary that the request for
revocati on of the detention order may

645

be rejected and the file was imediately put up before the
Secretary on the sane day and the secretary al so approved
the proposal for rejecting the request for revocation of the
order of detention but reconmended that the Custons
Department must give to the detenu the transcripts of the
tapes, as otherwi se he would take a stand in the Court that
his defence was prejudiced. It appears that the Chief
M ni ster endorsed the noting of the Secretary on 14th July
1980. Pursuant to this- decision of the Government, a letter
dated 15th July 1980 was addressed to the detenu rejecting
his representations and declining to revoke the order of
detention. It is difficult to appreciate what purpose could
possi bly be intended to be served by giving copies of the
tapes to the detenu after rejecting his representations, but
all the sane, copies of the tapes were handed over to the
detenu on 20th July, 1980. The detenu’'s nother in the nean
while preferred the present petitionin this Court and on
10th July, 1980 rule nisi was issued on the petition by this
Court.

There were several grounds on which the detention of
the detenu was challenged in the petition. But it is not
necessary to refer to all the grounds since there is one
ground which is, in our opinion, ~fatal to the continued
detention of the detenu and- it will be sufficient if we
confine our attention to that ground. The contention of the
petitioner under the ground was that though  severa
statenments and docunments were relied upon-in the grounds of
detention and considerable reliance was also placed on two
tape recorded conversations in _the grounds of detention, the
detaining authority did not serveon the detenu along with
the grounds of detention, copies of those statenents,
docunents and tapes and it could not therefore be said that
the grounds of detention were duly served on the detenu as
requi red by sub-section (3) of section 3 of the COFEPCSA Act
and clause (5) of Article 22 of the Constitution. The
petitioner urged that sub-section (3) of —section 3 of the
COFEPCSA  Act and clause (5) of Article 22 of the
Constitution required that the detaining authority should as
soon as nay be, communicate to the detenu the grounds on
which the order of detention has been made and such grounds
woul d conprise not nmerely a bare recital of the grounds of
detention but also all statenments and docunents relied upon
in the grounds of detention, because these latter would al so
formpart of such grounds. It was also contended by the
petitioner in the alternative that, in any event, the
detaining authority was bound to give copies of the
statenments, docunents and tapes relied upon in the grounds
of detention to the detenu without any avoidable delay in
order that the detenu should have the earliest opportunity
of making an effective representation against the order of
detention. The argurment of the petitioner was
646
that, in the present case, though the detenu asked for the
copies of statenments, docunents and material relied upon in
the grounds of detention as early as 6th June, 1980, the
detaining authority did not supply copies of such
statenents, docunents and materials wuntil 11th July, 1980
and on that day al so, what were supplied were nmerely copies
of the statements and docunents and not the copies of the
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tapes which were supplied only on 20th July 1980. This del ay
in supplying copies of the statenents, docunents and tapes
was, in the subm ssion of the petitioner wholly unjustified
and the detenu was thus denied the earliest opportunity of
maki ng an effective representation and this infected the
conti nued detention of the detenu with the vice of
illegality. This ground of challenge urged on behal f of the
petitioner appeared to us to be well founded and that is
why, by an order dated 8th August 1980 nade i medi ately on
the concl usion of the arguments, we allowed the petition and
directed that the detenue be set at liberty forthwith. W
now proceed to give our reasons for making that Order. W
may point out straightway that we are not at all happy at
the thought that our order may have resulted in setting free
a possible smuggler. W are not unm ndful of the fact that
the COFEPCSA Act has been enacted for the purpose of
eradicating the wevil of smuggling which is eating into the
vitals of ‘the nation |l'ike a cancerous grow h and eroding the
econom c stability ~of the country and when an order is made
by the " Court releasing a person detai ned under this Act, it
is quite possible that theeffect of ‘the order may be to | et
loose on the society, a~ smuggler who nmight in al

probability, resune hi s nefarious activities causi ng
i ncal cul abl e mi schief and harmto the econony of the nation

But at the sane tinme-we cannot forget that the power of
preventive detention / is a draconian power justified only in
the interest of ' public security and order and it is

tolerated in a free' society only as a necessary evil. The
power to detain without trial i's ~an extraordinary power
constituting encroachment on personal liberty and it is the

solemm duty of the Courts to ensure that this power is
exercised strictly in accordance withthe requirenments of
the Constitution and the law. The courts shoul d al ways | ean

in favour of upholding personal liberty, for it is one of
the most cheri shed val ues of mankind. Wthout it |ife would
not be worth living. It is one off the pillars of free

denocratic society. Men have rightly laid down their lives
at its altar in order to secureit, protect it and preserve
it. The Constitution has therefore, while conceding the

power of preventive det enti on, provi ded procedur a
safeguards with a view to protecting the citizen against
arbitrary and wunjustified invasion of personal liberty and

the courts have always zealously tried to uphold and enforce
these safeguards. This Court has also through its judicia

pronouncenent s created vari ous | egal bul'war ks and
breakwaters into the vast powers conferred on the.

647

executive by the laws of preventive detention preval ent at
different points of time. It is true that sonetines even a
smuggl er nay be able to secure his release fromdetention if
one of the safeguards or requirements laid down by the
Constitution or the law has not been observed by the
detaining authority but that can be no reason for whittling
down or diluting the safeguards provided by the Constitution
and the law. If the detaining authority wants to
preventively detain a smuggler, it can certainly do so, but
only in accordance with the provisions of the Constitution
and the law and if there is a breach of any such provision

the rule of law requires that the detenu nust be set at
liberty, however w cked or m schievous he may be. The | aw
cannot be subverted, particularly in the area of persona

liberty, in order to prevent a snuggler fromsecuring his
rel ease from detention, because whatever is the law laid
down by the courts in the case of a smuggler would be
equal |y applicable in the case of preventive detention under
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any other law. This Court would be |aying down a dangerous
precedent if it allows a hard case to make bad | aw. W nust,
therefore, interpret the provisions of the Constitution and
the law in regard to preventive detention without being in
any manner tranelled by the fact that this is a case where a
possi bl e snuggl er is seeking his rel ease fromdetention

It is also necessary to point out that in case of an
application for a wit of habeas corpus, the practice
evolved by this Court is not to follow strict rules of
pl eadi ng nor place undue enphasis on the question as to on
whom the burden of proof lies. Even a postcard witten by a
detenu from jail has been sufficient to activise this Court
into examining the legality of detention. This Court has
consistently showmn great anxiety for personal |I|iberty and
refused to throw out a petition nmerely on the ground that it
does not disclose a prima facie case invalidating the order
of detention. \Wenever a petition for a wit of habeas
corpus ~has cone up before this Court, it has alnost
i nvariably issued a rule calling upon the detaining
authority to justify the detention. This Court has on nany
occasi ons-pointed out that when a rule is issued, it is
i ncumbent on the detaining authority to satisfy the court
that the detention of the petitioner is legal and in
conformty wth the nmandatory provisions of the |aw
aut horising such detention: Vide Naranjan Singh v. State of
Madhya Pradesh; Sheikh Hanif, Gudma Maj hi « & Kanal Saha v.
State of Wst Bengal, and Dulal “Roy v. The District
Magi strate, Burdwan & Os. It has also

648
been insisted by this Court that, in answer to this rule,
the detaining authority nust - place all the relevant facts

before the court which would show that the detention is in
accordance with the provisions of the Act. It would be no
argunent on the part of the detaining authority to say that
a particular ground is not taken in the petition. Vide
Nazamuddin v. The State of West Bengal. Once the rule is
issued it is the bounden duty of the Court to satisfy itself

that all the safeguards provided by the |aw have been
scrupul ously observed and the citizen is not deprived of his
personal liberty otherwi se than in accordance with Law. Vide

Mohd. Alamv. State of Wst Bengal and Khudiram Das v. State
of West Bengal & Os.

This practice narks a departure fromthat obtaining in
Engl and where observance of the strict rules of pleading is
i nsisted upon even in case of an application for a wit of
habeas corpus, but it has been adopted by this Court in view
of the peculiar socio-econom c conditions prevailing in the

country. Where |arge masses of people are poor, illiterate
and ignorant and access to the courts is not easy on account
of lack of financial resources, it woul d be nost

unreasonable to insist that the petitioner should set out
clearly and specifically the grounds on which he chall enges
the order of detention and nake out a prima facie case in
support of those grounds before a rule is issued or to hold
that the detaining authority should not be liable to  do
anything nore than just neet the specific grounds of
chal | enge put forward by the petitioner in the petition. The
burden of showing that the detention is in accordance with
the procedure established by |aw has always been pl aced by
this Court on the detaining authority because Article 21 of
the Constitution provides in clear and explicit terns that

no one shall be deprived of his life or personal liberty
except in accordance with procedure established by |aw. This
constitutional right of life and personal liberty is placed

on such a high pedestal by this Court that it has always
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i nsisted that whenever there is any deprivation of life or
personal |iberty, the authority responsi ble for such
deprivation nust satisfy the court that it has acted in
accordance with the law. This is an area where the court has
been npst strict and scrupul ous in ensuring observance wth
the requirenents of the |aw, and even where a requirenent of
the law is breached in the slightest neasure, the court has
not hesitated to strike down the order of detention or to
direct the release of the detenue even though the detention

may have been valid till the breach occurred. The court has
al ways regarded personal Iliberty as the nobst precious
possessi on

649

of mankind and refused to tolerate illegal detention

regardl ess of the social cost involved in the release of a
possi bl e renegade.

We nust therefore now proceed to exam ne whet her there
was any breach of the requirements of Article 22 clause (5)
of the! Constitution and Section 3, sub-section (3) of the
COFEPCSA ‘Act, for that is the breach which is clainmed by the
petitioner _as —invalidating the continued detention of the
det enue. Cause (5) of Article 22 of the Constitution reads
as follows:

"Art. 22(5): Wen any person is detained in
pursuance of /an order nade under any |aw providing for
preventive detention, the authority nmaking the order
shall, as soon as may be, comunicate to such person
the grounds on which the order has been made and shal
afford him the wearliest  opportunity 'of naking a
representati on against the order.”

Section 3, sub-section-of the COFEPCSA Act provides as
under :

"For the purposes of clause (5) of Article 22 of
the Constitution, the comunication to a person
detained in pursuance of a detention order, of the
grounds on which the order has been made shall be nade,
as soon as nay be, after the detention, but ordinarily
not |ater than five days and in exceptiona
circunstances and for reasons to be recorded in witing
not |ater than fifteen days  from the date of
detention."

The true neaning and inport of clause (5) of Article 22 of
the Constitution was explained by this Court in Khudiram Das
v. State of West Bengal (supra):

"The constitutional inperatives enacted in this
article are two-fold: (1) the detaining authority must,
as soon as may be, that is, as soon as practicable
after the detention, comunicate to the detenue the
grounds on which the order of detention has been made,
and (2) the detaining authority nmust afford the detenue
the earliest opportunity of meking a representation
agai nst the order of detention. These are the barest
m ni mum saf eguards which nust be observed before an
executive authority can be permtted to preventively
detain a person and thereby drown his right of persona
liberty in the nane of public good and socia
security."”

It will be seen that one of the basic requirenents of clause
(5) of Article 22 is that the authority maki ng the order of
detention must, as soon as may be, comunicate to the detenu
the grounds on which the order of detention has been nade
and under sub-section (3) of section 3 of the COFEPCSA Act,
the words "as soon as may be"

650

have been translated to mean "ordinarily not later than five
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days and in exceptional circunstances and for reasons to be
recorded in witing not later than fifteen days, fromthe
date of detention." The grounds of detention nust therefore
be furnished to the detenu ordinarily within five days from
the date of detention, but in exceptional circunstances and
for reasons to be recorded in witing, the time for
furnishing the grounds of detention may stand extended but
in any event it cannot be later than fifteen days fromthe
date of detention. These are the two outside tine limts
provided by section 3, sub-section (3) of the COFEPCSA Act
because unl ess the grounds of detention are furnished to the
detenu, it would not be possible for him to make a
representation against the order of detention and it is a
basi ¢ requirenent of clause (5) of Article 22 that the
detenu nust be afforded the earliest opportunity of making a
representation against his detention. |If the grounds of
detention are not furnished to the detenu within five or
fifteen days, as the case may be, the continued detention of
the detenu would be rendered. illegal both on the ground of
violation of clause (5) of Article 22 as also on the ground
of breach of requirenment ~of section 3, sub-section (3) of
the COFEPCSA Act. Now it is obvious that when clause (5) of
Article 22 and sub-section (3) of Section 3 of the COFEPCSA
Act provide that ~ the grounds of detention should be
conmuni cated to the detenu wthin five or fifteen days, as
the case may be, what is neant is that the grounds of
detention in their entirety nust be furnished to the detenu

If there are any 'docunents, statenents or other materials
relied upon in the grounds of detention, they must also be
comuni cated to the detenu, because being incorporated in
the grounds of detention, they formpart of the grounds and
the grounds furnished to the detenu cannot be said to be
conplete without them It would not therefore be sufficient
to comunicate to the detenu a bare recital of the grounds
of detention, but copies of the documents, statenents and
other materials relied upon in the grounds of detention mnust
al so be furnished to the detenuwithin the prescribed tine
subj ect of course to clause (6) of Article 22 in order to
constitute conpliance wth clause (5) of Article 22 and
section 3, sub-section (3) of the COFEPOCSA Act. One of the
primary objects of conmmunicating the grounds of detention to
the detenu is to enable the detenu, —at the earliest
opportunity, to nmke a representation against his detention
and it is difficult to see how the detenu can possibly make
an effective representation unless he is- also furnished
copies of the docunments, statements and other naterials
relied upon in the grounds of detention. There can therefore
be no doubt that on a proper construction of clause (5) of
Article 22 read with section 3, sub-section (3) of the

COFEPCSA Act, it is necessary for the valid continuance of
detention that subject to clause (6) of
651

Article 22 copies of the docunents, statenents and. other
materials relied wupon in the grounds of detention should be
furnished to the detenu alongwith the grounds of detention
or in any event not later than five days and in exceptiona
circunstances and for reasons to be recorded in witing, not
later than fifteen days fromthe date of detention. If this
requi rement of clause (5) of Article 22 read with section 3,
sub-section (3) is not satisfied the continued detention of
the detenu would be illegal and void.

Now, in the present case, the grounds of detention were
detention were served upon the detenu on 4th June, 1980 at
the time when he was taken under detention, but these
grounds which were served upon the detenu did not include
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the docunents, statenents and other materials relied upon in
the grounds and forming part of them The detenu, therefore
by his letter dated 6th June, 1980, requested the Deputy
Secretary to send at his earliest "all statenents,
docunents, nmaterials" relied upon in the grounds of
detention in order to enable him to nake an effective
representation against his detention. But copies of these
docunents, statenents and other naterials were not supplied
to the detenu until 11th July, 1980 and so far as the tapes
were concerned, their copies were furnished to the detenu
even later on 20th July, 1980. It is <clear from the
di scussion in the precedi ng paragraph that under cl ause (5)
of Article 22 read wth section 3, sub-section (3) of the
COFEPCSA Act, the detaining authority was bound to supply
copies of the docunents, statements and other naterials
relied upon in the grounds of detention to the detenu within
five days fromthe date of detention, that is, on or before
9th June, 1980 and in any event, even if we assune that
there were exceptional circunstances and reasons for not
suppl ying such copies within five days were recorded in
writing, such copies should have been supplied to the detenu
not later than fifteen days fromthe date of detention, that
is, on or before 19th-June, 1980. It was, of course, not the
case of the detaining authority before us that reasons for
not supplying copies of the docunents, statenents and ot her
materials to the detenu wthin five days were recorded in
witing nor were any such reasons produced before us, but
even if there were ‘any such reasons recorded in witing,
coupl ed with the existence of exceptional circunstances, the
detaining authority, could not delay the supply of copies of
the docunents, statenents and other materials to the detenu
beyond 19th June, 1980. Even if there were any circunstances
justifying the delay in supply of ~copies of docunents,
statenments and other materials beyond 19th June, 1980 it
woul d afford no defence to the detaining authority, for
clause (5) of Article 22 read wth section 3, sub-section
(3) of the COFEPCSA Act | ays down an inexorable rule of |aw
that the grounds of detention shall be communicated to the
detenu not later than fifteen days fromthe
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date of detention. There are no exceptions or qualifications
provided to this rule which operates inall its rigour and

strictness and if there is any breach of this rule, it nust
have the effect of invalidating the continued detention of
the detenu. There can therefore be no doubt that, in the
present case, the continuance of the detention of the detenu
after 19th June, 1980 was unconstitutional and it was not
open to the detaining authority to seek to justify the
continued detention on the ground that there wer e
sufficiently conmpelling reasons which prevented it/ from
supplying copies of the docunents, statenents and other
materials to the detenu until 11th July, 1980 and copies of
the tapes until 20th July, 1980.

It may be pointed out that even if our interpretation
of the words "the grounds on which the order has been nade"
in clause (5) of Article 22 and section 3 sub-section (3) of
the COFEPCSA Act be wong and these words do not include the
documents, statements and other materials relied upon in the
grounds of detention, it is unquestionable that copies of
such docunents, statenents and other materials nust be
supplied to the detenu wthout any unreasonable delay,
because otherwise the detenu would not be able to make an
effective representation and the fundanental right conferred
on him to be afforded the earliest opportunity of making a
representati on against his detention would be denied to him
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The right to be supplied copies of the docunents, statenents
and other materials relied upon in the grounds of detention
wi thout any undue delay flows directly as a necessary
corollary from the right conferred on the detenu to be
af forded the earliest opportunity of making a representation
agai nst the detention, because unless the former right is
avai l abl e, the later cannot be meaning fully exercised. This
would seem to be clear on a fair interpretation of clause
(5) of Article 22 but apart fromthis view which we are
inclined to take on principle as a matter of interpretation

the lawis now well settled as a result of several decisions
of this court conmmrencing from Ranachandra A. Kamat v. Union
of INDOA (1) that: "When the grounds of detention are
served on the detenu, he is entitled to ask for copies of
statenments and docunents referred to in the grounds of
detention to enable himto nake an effective representation

Wen the detenu makes a request for such docunents, they
shoul d be supplied to hi mexpeditiously. when copies of such
docunents are asked for by the detenu, the detaining
authority should be in a position to supply them wth
reasonabl e expedition. Wat is reasonable expedition wll
depend on the facts of each case."

The facts as we  find them here are that the detenu
asked for copies off the docunents, statenments and other
materials relied upon
653
in the grounds of detention by his letters dated 6th June,
1980 and 9th June, 1980 and he al so conpl ained about non-
supply of such copies.in his representati on dated 26th June,
1980 but it was only on 11th July, 1980 that such copies
were supplied to him and even then the copies of the tapes
were not furnished until 20th July, 1980. There was thus a
delay of nore than one nonth in supply ~of copies of the
documents, statements and other materials to the detenu. The
burden of satisfactorily explaining this delay and show ng
that there was sufficient cause for it was on the detaining
authority and an attenpt was nmade by the detaining authority
to discharge this burden by filing an affidavit nade by C R
Mul her kar, Deput y Secretary to t he CGover nirent of
Maharashtra. It was stated in this affidavit that the letter
of the detenu dated 6th June, 1980 requesting for copies of
the docunents, statenments and other materials relied upon in
the grounds of detention was received in the Home Depart nent
on 10th June, 1980 and on receipt, this letter was forwarded
to the Asstt. Collector of Customs for his remarks on 12th
June, 1980. The Assistant Collector of Custons forwarded his
remarks to the Deputy Secretary on 24th June, 1980 al ongwith
one set of copies of docunents and statements relied upon in
the grounds of detention and these were received by the
Deputy Secretary in the Hone Departnment on 27th June 1980.
The next two days, nanmely 28th and 29th June, 1980 were
hol i days and on 2nd July 1980 the State Covernment took a
decision to supply these copies to the detenu and they were
forwarded to the detenu through the Superintendent of Nasik
Road Central Prison alongwith a registered |etter dated 3rd
July 1980 which, for sonme inexplicable reason was not
received by the Superintendent until 10th July 1980, and
hence it was said these copies could not be delivered to the
detenu until 11th July 1980. This was the explanation
of fered by the detaining authority for the delay in
supplying copies of the docunents, statenents and other
nmaterials to the detenu but we do not think this explanation
can be accepted by us as satisfactory. It is clear fromthe
facts narrated above that though the Assistant Coll ector of
Customs received the letter of the detenu forwarded by the
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Deputy Secretary on 12th June 1980, he did not respond to it
until 24th June 1980 and this delay of 12 days has not been
satisfactorily explained either in the affidavit of CR
Mul herkar or in any affidavit filed by the Assistant
Col l ector of Custonms. It was wurged before wus that the
docunents and statenents of which copies were requested by
the detenu ran into 89 pages and it was therefore reasonabl e
to assunme that a few days nust have been taken in the
Custons Departnent to nmake copies of these docunents and
statements and hence the time of 12 days taken up by the
Assi stant Collector of Custons in sending copies of the
docunents and statenents to the

654
Deputy Secretary could not be said to be unreasonable. This
argunent is patently unsound, because the Assi st ant

Col  ector of Custons ought to have kept ready wth him
copies of the docunents, statements and other naterials
relied upon in the grounds of detention since it should have
been anti ci pated that these copies would have to be supplied
to the ~detenu in order to -enable himto nmake an effective
representati onagainst his detention and it does not lie in
the mouth of the Assistant Collector of Custonms to say that
his departnent started naking copies for the first time when
a request for copies was nade by the detenu. In fact, copies
of the docunments. statements and other materials relied upon
in the grounds of detention should have been available with
the detaining authority itself so that they could be
supplied to the detenu i mredi atel y as soon as a request was
made in that behal f. O course, our viewis and that is what
we have said in the earlier part of the judgnent, that
copies of the docunments, statements and other materials
relied upon in the grounds of detention from part of such
grounds and they have to be supplied tothe detenu within
the time limted under clause (5) of Article 22 and section
3 sub-section (3) of COFEPCSA Act, but even if that be not
the correct view, there is little doubt that copies of these
documents. statenents and other materials should be
available with the detaining authority and they should be
supplied wi thout wunreasonable delay as soon as the detenu
makes a request for the sane. The tinme of 12 days taken up
by the Assistant Col | ector of Custons was  therefore
unreasonably long for which no explanation at all ~was
forthcomng from the detaining authority. W nust in the
circunstances hold that there was unreasonabl e delay onthe
part of the detaining authority in supplying to the detenu
copies of the docunments, statements and other naterials
relied upon in the grounds of detention and the continued
detention of the detenu was accordingly illegal and void and
the detenu was entitled to be released forthwith /from
detenti on.

It is also necessary to point out that there was
unreasonabl e delay in considering the representations of the
detenu dated 9th June 1980 and 26th June 1980. It i's now
settled law that on a proper interpretation of clause (5) of

Article 22, the det ai ni ng aut hority is under a
constitutional obligation to consider the representation of
the detenu as early as possible, and if there is
unreasonabl e delay in considering such representation, it

woul d have the effect of invalidating the detention of the
detenu. Vide; V. J. Jain v. Pradhan (1) here in the present
case the representation of the detenu dated 9th June 1980
was received by the Deputy Secretary on 14th June 1980 while
the representation dated 26th June 1980 was received on 30th
June 1980 and yet no decision was taken on these
representation of the detenu until 14th
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July 1980. The question is whether this delay could be said
to have been reasonably explained by the detaining
authority. The representation of the detenu dated 9th June
1980 was received in the Mantralaya on 14th June 1980 but
that day and the next day being holidays, it came to the
hands of the concerned officer only on 16th June 1980, and a
copy of it was forwarded to the Assistant Collector of
Custons for his remarks on 23rd June 1980. It is difficult
to see to see why the concerned officer in the Mantral aya
shoul d have taken seven days for just forwarding a copy of
the representation of the detenu to the Assistant Collector
of Custons. There is no explanation at all for this delay in
any of the affidavits filed on behalf of the detaining
authority. The Coll ector of Custons thereafter forwarded his
remarks on 30th June 1980 and here again there was a del ay
of seven days for -~ which no explanation is forthconmi ng. The
remar ks of the Assistant Collector of Custons were received
by the concerned officer on 2nd July 1980 and there after
the representation started on its upward journey fromthe
Undersecretary to the Chief Mmnister. It appears that by
this time the second representation of the detenu dated 26th
June 1980 was also received by the State Governnent and
hence this representation was also subjected to the sane
process as the representation dated 9th June, 1980. It was
only on 11th July 1980 that these two representations dated
9th June 1980 and 26th June 1980 cane to be considered by
the Under Secretary and he made a noting on the file
recommendi ng that the request of the detenu for revocation
of the order of detention may be rejected, and this noting
was approved by the Deputy Secretary as well. as the
Secretary on the same day and the Chief ‘M nister endorsed it
on 14th July 1980. It is indeed difficult to see how these
two representations of the detenu could be rejected by the
detaining authority when the request” of the detenu for
copies of the tapes was pending and the Secretary to the
State Governnent in fact made a’ noting on 11th July 1980
that the copies of the tapes nust be given to the 'detenu by
the Custons Departnment. But even if we take the view that it
was not necessary for the detaining authority to wait unti
after the copies of the tapes were supplied to the detenu,
it is difficult to resist the conclusion that the detaining
authority was guilty of wunreasonable delay in considering
the two representations of the detenu, and particularly the
representation dated 9th June 1980. This ground is also in
our opinion sufficient to invalidate the continued detention
of the detenu.

These were the reasons for which we allowed the wit
petition and directed i nmediate release of the detenu from
detention. W may point out that we have not pronounced upon
the validity of the order of detention but nerely -held the
continued detention of the detenu
656
to be illegal on the ground of non-conpliance wth the
requi renents of clause (5) of Article 22 and sub-section (3)
of section 3 of the COFEPCSA Act, and therefore nothing that
is said by us in this judgnment should be considered as an
expression of opinion on the validity or correctness of the
order of detention as nmade. W are unable to appreciate as
to why the Customs Departnment has not yet filed a charge
sheet against the detenu for prosecuting himin respect of
the incidents referred to in the grounds of detention even
though nore than six nonths have passed since then. |If the
investigation reveals that the detenu was responsible for
smuggling or abetting t he smuggl i ng of goods in
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contravention of law, the Custons officers should adopt
crimnal proceedings against the detenu as quickly as
possible and try to bring him to book in the crininal
courts. We hope and trust that there will be no unreasonabl e
delay on the part of the Custons officers in conpleting the
i nvestigation of the cases agai nst the det enu and
prosecuting him in the crimnal courts if +the evidence
gat hered by them in the course of the investigation
justifies such a course.

N. V. K. Petition all owed.
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