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The matter under consideration pertains to the effect of
statutory presunption as envi saged under Section 16 of the Hi ndu
Adoption and Mai ntenance Act, 1956. For convenience sake it
woul d be worthwhile to note the provision forits true purport.
Section 16 reads as bel ow

"16. Presunption as to registered docunents

relating to adoption. Wenever any docunent

regi stered under any law for the tinme being in force is
produced before any Court purporting to record an
adoption nmade and is signed by the person giving and
the person taking the child in adoption, the Court shal
presune that the adoption has been made in conpliance
with the provisions of this Act unless and until it is
di sproved. "

The Section thus envisages a statutory presunption that in
the event of there being a regi stered docunent pertaining to
adoption there woul d be a presunption that adoption has been
made in accordance with |aw. Mandate of the Statute is rather

definite since the Legislature has used "shall" in stead of any other
word of |esser significance. Incidentally, however the inclusion of
the words "unless and until it is disproved" appearing at the end of

the statutory provision has made the situation not that rigid but
fl exi bl e enough to depend upon the evidence avail abl e on record in

support of adoption. It is a matter of grave significance by reason
of the factum of adoption and displ acenent of the person adopted
fromthe natural succession - thus onus of proof is rather heavy.

Statute has allowed sone ampunt of flexibility, lest it turns out to
be sol ely dependent on a regi stered adopti on deed. The reason for

i nclusion of the words "unless and until it is disproved" shall have
to be ascertained in its proper perspective and as such the
presunption cannot but be said to be a rebuttable presunption.

Statutory intent thus stands out to be rather expressive depicting
therein that the presunpti on cannot be an irrebuttable presunption
by reason of the inclusion of the words just noticed above. On the
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wake of the aforesaid the observations of the | earned single Judge
in Modan Singh vs. Mt. Sham Kaur & O's. (AR 1973 P&H 122)

stands confirmed and we record our concurrence therewth.

In the contextual facts a Deed of Adoption dated 1.6.1973

cane into existence and stands registered in the Sub Registrar’s
of fice at Charkhi, Dadri in the State of Punjab

Adverting to the factual backdrop briefly at this juncture it is

to be noted that the dispute relates to the estate of one Sunda Ram
and the contest stands out to be between one Shakuntal a being the
daught er of Sunda Ram and Jai Singh, who clainms to be the

adopt ed son.

Record depicts that the plaintiff (respondent herein) filed a

suit for declaration that she was the owner in possession of the suit
l and and that the decree dated August 1, 1986 passed in Cvil Suit
instituted on July 23, 1986 and registered will dated February 14,
1974 alleged to have been executed by her father together with the
Adopti on Deed dated June 1, 1973 recording that Jai Singh had

been adopted by Sunda Ram were illegal and result of

m srepresentation of facts and thus not binding on her. The tria
Court decreed the suit. ~Appeal therefromfiled by the

def endant / appel | ant was di sm ssed and even the second appeal also
stands di sm ssed.

M. Jain, the |earned senior Advocate appearing in support of

the appeal contended that in the event of due conpliance with the
four requirements as envisaged under Section 16 of the Act of

1956 question of there being any further requirement depicting

accept ance thereof does not and cannot arise. The subm ssions
undoubtedly at the first blush seemto be rather attractive and it is
on this particular issue which pronpted this Court to have the

matter argued in detail irrespective of the technicality as raised
before this Court pertaining to the maintainability issue vis-a-vis
the appeal. While scrutiny of evidence does not stand out to be

totally prohibited in the matter of ‘exercise of jurisdiction in the
second appeal and that would in our view be too broad a
proposition and too rigid an interpretation of |aw not worthy of
acceptance but that does not al so clothe the superior courts within
jurisdiction to intervene and interfere.in any and every matter It
is only in very exceptional cases and on extreme perversity that the
authority to examne the same in extenso stands perm ssible it is
ararity rather than a regularity and thus in fine it can thus be safely
concluded that while there is no prohibition as such, but the power
to scrutiny can only be had in very exceptional circunstances and
upon proper circumspection. This is, however, w thout expression

of any opinion pertaining to Section 100 of the Code of Civi

Pr ocedure.

Needl ess to record that the trial Court decreed the suit and the
first Appellate Court as also the Hi gh Court were pleased to

dism ss the appeals. It is in this context the recording of the High
Court may be | ooked into for proper appreciation of the matter.

The Hi gh Court observed:

"It al so deserves notice that on July 22, 1986 the

appel lant had filed a suit claimng the property of
Sunda Ram  Surprisingly, the suit was decreed wthin

| ess than 10 days on August 1, 1986. It is also the day
when Sunda Ram had expired. It is correct that

M.Mttal has not raised any plea on the basis of this
decree. The fact, however, renmins that the appell ant
tried to usurp the property by even getting a decree in
his favour. The proceedings do reflect upon his
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conduct. In fact, he did not rest contended with the
adopti on deed and the decree. He had even propounded
a WIl. The courts bel ow have found that the will is

shrounded by suspi ci ous circumstances and have not
accepted its authenticity. No argunent has been
addressed by the | earned counsel in this behalf. 1In view
of the above, the concl usions recorded by both the

courts below do not call any interference."

The issue thus arises as to whether Hi gh Court was justified

in laying enmphasis on the conduct of the adopted son. As noticed
herein before the presunption is a rebuttable presunption. While
it is true that the registered instrunment of adoption presunmably
stands out to be taken to be correct but the Court is not precluded
fromlooking in to it upon production of sone evidence contra the
adopti on. Evidence, which is made available to the Court for
rebutting the presunption, can always be | ooked into and it is on
production of that evidence that the H gh court has recorded a
finding non-availability of the presunption to the Appellant A
brief reference to the avail able evidence may be convenient at this
juncture. - The foll owi ng docunents were placed on record:

(i) Voters list prepared in the year 1991
(ii) Recei pts of chulha tax said to have been paid by the
appel | ant;

(iii) Mut ati on proceedi ngs dated August 23, 1986;
(iv) Jamabandi for the year 1988-89.

As regards (i) no fault can be ascribed on rejection of this
pi ece of evidence by reason of the fact that the suit was instituted
on Septenber 24, 1986 and bei ng aware of the pendency of the
di spute the appellant described hinself as son of Sunda Ram
Incidentally in the voters list preparedin 1984, the appellant has
been described as the son of his natural father i.e. Jage Ram and
accordingly the Hi gh Court came to a definite conclusion that D8
bei ng the docunent, which cane into existence after the institution
of the suit can be of no consequence what soever.

Simlar is the situation as regards the next set of evidence,
nanel y, payment of chulha tax receipts admittedly relate to a
period after the institution of the suit (period between Cctober 7,
1986 and July 21, 1991). The mutation proceedi ngs being the third
set of evidence noticed herein before stood initiated by the
appel l ant i medi ately after the death of Sunda Ram who

adnmittedly expired on 1st August, 1986 and the appellant had got
the mutation entries without any notice as such the same cannot
possi bly be taken recourse to and simlar is the situation wth
regard to the Jammbandi for the years 1988-89.

It is also on record that in the reply filed by the appellant in
proceedi ngs under Section 125 of the Criminal Procedure Code

initiated by his wife, the appellant described hinself as a son of his
natural father as also the voters list prepared in the year 1984 it
has thus been stated that these two docunents on the face of it
mlitates against the proof of adoption

It is at this juncture, a brief |ook at the Deed of Adoption
woul d be of sonme interest. Relevant extracts of the Deed of
Adoption are as bel ow.

" | have no son. According to Hi ndu Dharam

Shastra, every Hi ndu should have one son so that he
may give pind water. There is one boy of age of 10
years son of Jage Ram Resident of village Rassiwas,
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who is Jat by caste and who has been brought up by ne.

| have fatherly love for him In the nonth of March
parents of Jai Singh gave himto ne in adoption, in the
presence of the relatives of Rassiwas, at the occasion of
Holly, and | had taken Jai Singh in ny lap, | adopted
him Now, | as well as parents of Jai Singh want that a
deed of adoption should be prepared. Jai Singh is
living with me for the last five years. Now with sound
di sposition of nmind, | adopt Jai Singh willingly as mny
adopted son and he shall be ny son in the eyes of

others. Jai Singh, ny adopted son shall have sane
rights as a natural son has.

Thi s deed of adoption has been witten on
31.5.1973, ( 10 Jaith, 1895 Shudi )."

The Deed records that the parents of Jai Singh have given

himin adoption to Sunda Ramin the nonth of March and he had
taken himon his |lap. No specific cerenpnies have been noted
nei t her any evi dence has been tendered pertaining to the adoption
in March, 1973 It is on this Deed that M.Ranchandran, the

| ear ned seni or Advocat e appearing for the respondent contended
that the docunent even on the face of it does not justify any
consi deration by reason of the recording that 'the adopted son shal
have the sanme rights as a natural son has’ this insertion of
preservation of his right as a natural son is rather significant and
ought to be read along with the WIl dated 14th February, 1974

wherein it has been recorded that ’entire property will be inherited
by the adopted son, Jai Singh and no one else shall have any share
init’” : whereas the recording of the WI| that the testator being not

desirous of giving any share to the daughter cannot but be terned

to be otherw se in accordance with the normal hunman conduct

under certain circunstances but recording to the effect "in case
after ny death ny daughter Shakuntla clains any property that

shoul d be rejected" together with the recording that "this WII has
been witten in favour of ny adopted son Jai Singh so that it may

be used at the tinme of need" depict the true nature of the claimof
the appellant which it has been argued for the Respondent
tantamounts to be utterly false. M. Ranthandran al so placed
reliance on Section 11(vi) of the Act, which records that the child
to be adopted must be actually given and taken in-adoption by the
parents or guardian concerned with intent to transfer the child from
the famly of its birth to the famly of its adoption. The give and
take in adoption is a requirenent, which stands as a sine-qua-non
for a valid adoption and it is in this context that M. Ranchandran
contended that the rebuttable presunption has thus been duly
rebutted by the evidence put forth by the respondent and stands
reinforced by the appellant’s own evi dence.

It is on this factual backdrop, the H gh Court upon, recording

the fact of the presunption being rebuttable, came'to a concl usion
negating the adoption. On the wake of the aforesaid, we do not see
any reason to |l end concurrence to the submi ssions of M. Jain that
the statutory presunption should give way to all other instances
avai |l abl e on record. The presunption under Section 16 being a
rebuttabl e presunption as the statute prescribes and on the state of
evi dence avail able on record question of decrying the order of the
trial court as also of the two appellate courts on the fact situation of
the matter in issue cannot be termed to be so perverse so as to
authorise this Court to scan the evidence and reappreciate the

sanme. This is where M. Ramachandran contended that scope of
Article 136 being limted and by reason of definite allegation of
fraud in the matter of bringing forth the docunment of adoption
interference with the orders of three different foruns woul d not
arise. W do find a great deal of substance thereon since the
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appreci ation of evidence as noticed above cannot be had at this
stage of the proceedings unless the order can be ascribed to be
totally perverse

In the present fact situation of the matter we do feel it

expedi ent to record our concurrence to the statement of M.
Ramachandran that perversity is a far cry in the matter and the
order of the H gh Court does not call for any interference in the
cont extual facts.

In that view of the matter, we do not find any nerit in the
appeal . The appeal thus stands dism ssed without, however, any
order as to costs.
R
(Unmesh C. Banerj ee)
J.
(Brijesh Kumar)

March 14, 2002
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