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F 1992 SC1858 (19)
ACT:

International Airport Athority Act 1971-Wether an
instrunentality of State-Authority called for tenders for a
job-1f could accept a tender not confornming to conditions in
noti ce.

Admi ni strative | aw St at ut ory body- When an
instrumentality of State.

HEADNOTE

The first respondent, by a public notice, invited
tenders for putting up and running a second cl ass restaurant
and two~ snack bars at the International Air port, Bonbay.
the notice stated in Paragraph (1) that sealed tenders in
the prescribed formwere invited from registered second
class hoteliers having at~ |east five years’ experience for
putting up and running a second class restaurant and two
snack bars at the Bombay Airport for a period of three years
Paragraph (8) stated that acceptance of  the tender would
rest with the Airport Director who does not bind hinself to
accept any tender and reserves to hinself the right to
reject all or any of the tenders received without assigning
any reasons therefor.

out of the six tenders received only the tender of the
4t h respondents was conpl ete and offered the hi ghest anount
as licence fee. Al the other tenders were rejected because
they were inconplete.

Since the fourth respondents ~did not satisfy the
description of "registered second class hoteliers having at
| east S years’ experience" prescribed in para graph (1) of
the tender notice, the 1st respondent called upon the fourth
respondents to produce docunentary evidence whether they
were registered second class hotliers having at - least 5
years’ experience. The fourth respondents stated once again
that they had considerable experience of catering for
various reputed conmercial houses, clubs, messes and banks
and that they had Eating Houses Catering Establishnent
(Canteen) Licence. Satisfied with the information given by
the fourth respondents, the first respondent accepted their
tender on the terns and conditions set out in its letter.

The appellant filed a wit petition before the Hgh
Court challenging the decision of the first respondent in
accepting the tender of the fourth respondents. But it was
rej ected.

In appeal to this Court it was contended on behal f of
the appellants that (1) the first respondent which is a
public authority was bound to give effect to the nost
i mportant condition of eligibility and acceptance of the
tender by the first respondent was in violation of the
standard or norm of eligibility set up by the first
respondent and (2) had the appellant known that non-
fulfilment of the condition of eligibility would be no bar
for considering a tender he too would have conpeted for
obt ai ni ng the contract.

1015

The fourth respondents, on the other hand, contended
that the requirenment A that the tenderer nust be a
regi stered second grade hotlier was neani ngl ess because the
grading is given by the Bonbay City Minicipal Corporation
only to hotels or restaurants and not to persons running
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themand, therefore there could be no second grade hotlier
(2) the notice setting out the conditions of eligibility
having had no stautory force, even if there was a departure
fromthe standard or norm of eligibility, it was not
justiceable and the first respondent was conmpetent to give
the conract to anyone it thought fit; and (3) the 1 Airport
Authority reserved to itself the right to reject all or any
of the tenders wi thout assigning any reasons and, therefore,
it was conpetent to it to reject all the tenders or
negotiate with any person it considered fit to enter into a
contract.

N

HELD: The action of  the first respondent in accepting
the tender of the fourth respondents, who did not satisfy
the standard or norm ~was clearly discrimnatory since it
excluded other persons simlarly situate fromtendering for
the contract and it was arbitrary and wthout reason
Accept ance of the tender was invalid as being violative of
the equality cl ause of the Constitution as also of
adm ni strative law inhibiting arbitrary action. [1056C]

(a) What —paragraph (~ 1 ) of the notice required was
that only a person running a registered second class hote
or restaurant and having at |least 5 years’ experience as
such should be eligible to submt the tender. The test of 1)
eligibility laid downin this paragraph was an objective
test and not a subjective one. |If a person submitting the
tender did not have atleast five ~years’ - experience of
running a second class hotel, he waseligible to submt the
tender and it would not avail himto say that though he did
not satisfy this condition he was otherwise capable of
running a second class restaurant and therefore should be
considered. This was in fact how the first respondent
understood this condition of eligibility. The first
respondent did not regard this requirenment as neani ngless or
unnecessary and wanted to be satisfied that the fourth
respondents had fulfilled this requirement. The fourth
respondents were neither running  a second grade hotel or
restaurant nor did they have five years’ experience of
running such a hotel or restaurant. Therefore-the /fourth
respondents did not satisfy the condition of eligibility
| ai d down in paragraph(l) of the noice. [1028 B-H]

(b) It is not possible to justify the action of the
first respondent on the ground that it could have achieved
the sanme result by rejecting all the tenders and entering
into direct negotiations wth the fourth respondents
Al'though there was no statutory or administrative rule
requiring the first respondent to give a contract only by
inviting tenders and that on the terns of paragraph 8 of the
tender notice, it was not bound to accept any tender, the
first respondent did not reject the tenders outright and
enter into direct negotiation wth the fourth respondents
for awarding the contract. The process of . awarding a
contract by inviting tenders was not term nated or abandoned
by the first respondent by rejecting all the tenders but in
furtherance of the process the tender of the fourth
respondents was accepted by the first respondent. Nor was
the contract given to the fourth respondents as a result of
direct negotiations. [1029 D Q

2(a) Today wth trenendous expansion of welfare and
soci al service functions, increasing control of material and
econom ¢ resources and |large scal e assunption of industria
and comercial activities by the State, the power of
1016
the executive GCovernnent to affect the lives of the people
is steadily growi ng. The attainment of socio-economc
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justice being a conscious end of State policy, there is a
vast and inevitable increase in the frequency with which
ordinary citizens cone into relationship of direct encounter
with State power-holders. This renders it necessary to
structure and restrict the power of the executive Governnent
so as to prevent its arbitrary application or exercise.
What ever be the concept of the rule of law, there is
substantial agreenent in juristic thought that the great
purpose of the rule of law notion is the protection of the
i ndi vi dual against arbitrary exercise of power, wherever it
is found. It is unthinkable that in a denocracy governed by
the rule of law the executive Covernment or any of its
of ficers should possess arbitrary power over the interests
of the individual. Every action of the executive Governnent
must be informed with reason and should be free from
arbitrariness. That is the wvery essence of the rule of |aw
and its bare minimal requirenment. And to the application of
this principle it makes no difference whether the exercise
of the power involves affectation of sonme right or denial of
sone privilege. [1031 F-H

(b) To.day the CGovernnent,  in-a welfare State? is the
regul ator and di spenser of special services and provider of
a large nunber of benefits. The valuables dispensed by
Covernment take many forms, but they all share one
characteristic. They are steadily taking the place of
traditional forms of wealth. These valuables which derive
fromrelationships to CGovernnent are of nmany kinds: |eases,
licences, contracts and so forth. Wth the inereasing
magni tude and range of governnental functions as we nove
closer to a wefare State, nore and nore of our wealth
consists of these new forns. Sonme of these forms of wealth
nmay be in the nature of legal rights but the'large najority
of them are in the nature of privileges. But 'on that
account, it cannot be said that they do not enjoy any |ega
protection nor can they be regarded as gratuity furnished by
the State so that the State may withhold, grant or revoke it
at its pleasure. [1032 E-H

(c) The law has not been slow to recognize the
i mportance of this new kind of wealth and the need to
protect individual interest in it and with that end in view,
it has devel oped new forms of protection. Some interests in
Governnment largess, formerly regarded as privileges, have
been recogni zed as rights while others have been given | ega
protection not only by forging procedural safeguards but
al so by confining/structuring and checki ng~ Gover nment
discretion in the matter of grant of such largess. The
di scretion of the Government has been held to be not
unlimted in that the Government cannot give or wthhold
largess in its arbitrary discretion or at its sweet will.
[1033 C D

Viterolli v. Saton 359 U.S. 535 3 Law Ed. - (Second
Series) 1012, FErusian Equi pnrent and Chemicals Ltd. v. State
of West Bengal, [1975] 2 SCR. 674 referred to.

(d) Therefore, where the Government is dealing with the
public, whether by way of giving jobs or entering into
contracts or issuing quotas or licences or granting other
forms of largess. the GCovernment cannot act arbitrarily at

its sweet will and, like a private individual, deal with any
person it pleases, but its action nust be in conformty with
standard or normwhich is not arbitrary, irrational or

irrelevant. The power or discretion of the Governnent in the
matter of grant of largess including award of jobs,
contracts etc., nust be con fined and structured by
rational, relevant and non-discrinminatory standard or norm
and if the Government departs from such standard or normin




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of 38

any particular case or cases, the action of the Governnent
woul d be liable to be struck
1017
down. unless it can be shown by the Governnent that the
departure was not arbitrary, but was based on some valid
principle which in itself was non-irrational, unreasonable
or discrimnatory. [1034 F-H

(e) The Governnment which represents the executive
authority of the State nay act through the instrunentality
or agency of natural persons or it my enploy the
instrumentality or agency of JURI DI CAL persons to carry out
its functions. Wth the advent of the welfare state the
civil service, which traditionally carried out functions of
CGovernment through natural persons, was found i nadequate to
handl e the new tasks of specialised and highly technica
character. To fill the gap it becanme necessary to forge a
new i nstrunentality or adnministrative device for handling
these new problems and that is done by public corporations
whi ch has  beconme the third armof the Governnent. They are
regarded ‘as- agenci es of the Governnent. In pursuance of the
i ndustrial policy resolution of* the GCovernment of India
corporations were created by the Governnent for setting up
and managenent of public enterprises and carrying out public

function. The cor porations SO created, acting as
instrunentality or/ agency of Governnent, woul d obviously be
subject to the sane limtations in t he field of

constitutional and administrative |aw as Governnent itself
though in the eye '‘of law they ~would be distinct and
i ndependent legal entities. It Government. acting,, through
its officers is subject to certain constitutional and public
law. limtations, it must follow a fortiori that Governnent,
though the instrunmentality or agency of corporations, should
equal |y be subject to the sane linitations.” But the question
is how to determne whether a corporation is acting is
instrumentality or agency of Governnment. [1035A-C, F-H]

3(a ) The factors for determ ning whether a corporation
has beconme an instrunentality or agency of the Governnent
are: does the State give (nmy financial assistance 'and if so
that is the magnitude of such assistance ? |s there any
control of the nanagenent and policies of the-corporation by
the State, and what is the nature and extent  of such
control ? Does the corporation enjoy any State conferred or
State protected nonopoly status and whether the functions
carried out by the corporation are pubic functions closely
related to governnmental functions? It is ~not possible to
particularise all the relevant factors but no single factor
will yield a safisfactory answer, to the question and the
court will have to consider the cumul ative. effect of these
various factors and establish it by its decision on the
basis of a particularised enquiry into facts and
circunst ances of each case. [1041 B-E]

(b) Sukhudev v. Bhagatram [1975] 3 S.C. R 619 at 658
expl ai ned, Kerr v. Eneck Pratt Free Library, 149 F. 2d 212,
Jackson v. Metropolitan Edison Co. 419 U. S. 345, 42 L.ed. 2d
477, Evans v. Newton 382 U S. 296; 15 L.ed. 2d 373, Pfizer
v. Mnistry of Health [1964] 1 Ch. 614, New York v. United
State 326 U.S. 572, Cf. Helvering v. Gerhardt 304 U. S. 405
426, 427 referred to.

(c) Where a corporation is an instrunentality or agency
of Governnent it would be subject to some constitutional or
public law limtations ns Governnent. The rule inhibiting
arbitrary action by Governnment nust apply equally where such
corporation is dealing with the public and it cannot act
arbitrarily and c into relationship with any person it I|ikes
at its sweet will. Its action nust be in conformty wth
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sone principles which neets the test of reason and
rel evance. [1041 H]

9-409 SC1/79

1018

Raj ast han El ectricity Board v. Mhan Lal [1967] 3
S.C R 377, and Sukhdev v. Bhagatram[19751 3 S.C. R 619 at
658 fol | owed.

Praga Tools Corporation v. C. A Ilmanuel (1969] 3 S.C. R
773, Heavy Engineering Mazdoor Union v. State of Bihar
[1969] 3 S.CR 995, S L. Aggarwal v. GCeneral Manager
H ndustan Steel Limted [1970] 3 SCR 363, Sarbhajit Tewari v
Union of India & Ors. [1975] 1 SCC 485; held inapplicable.

(d) It is well established that Art. 14 requires That
action nust not be arbitrary and nust be based on sone
rati onal and rel evant principle which is non-discrimnatory.
It rust not be gui ded by extraneous or irrelevant
consi derations. The State cannot act arbitrarily in enter
into relationship, contractual or otherwise, with a third
party. Its action nmust conformto sone standard or norm
whi ch is rational and non-di scrinm natory. [1042 C

E. P.._ Rayappa v. State of Tam | Nadu [1974] 2 SCR 348,
Maneka Gandhi v. Union of ~India [1978] 2 S.CR 621
Rashbi hari Panda v. State of Orissa [1969] 3 S.C.R 374, C.
K. Achuthan v. State of Kerala [1959] S.C.R 78, referred
to,

Trilochan Mshra v. State of orissa & ors. [1971 3
S.CR 153, State of Oissa v. Harinarayan Jaiswal & ors.
[1972] 2 S.C.R 36, Rajasthan Electricity Board v. Mhan La
[1967] 3 S.C.R 377, Praga Tool's ~Corporation Dv. c. A
I mnuel [1969] 3 S.C R 773, Heavy Engi neering Mazdoor Union
v. State of Bihar [1969] 3 ~SCR 995, S. L. -Aggarwal .
General Manager Hindustan Steel Limted [1970] 3 SCR 363,
Sarbhajit Tewari v. Union of India & ors. [1975] 1 SCC 485,
hel d i n applicable.

4(a) The International Airport ~Authority Act, 1971
enpowers the Central Governnent to constitute an authority
called the International Air port Authority. The salient
features of the Act are: the Anthority, which is a body cor
porate having perpetual succession and a conmmon’  seal
consists of a Chairman and certain_other Menbers who are
appoi nted by the Central Covernment. The Central CGovernment
has power to term nate the appointnment or to renmpove a nenber
fromthe Board of the Authority. Al though the Authority has
no share capital of its own, capital needed by it for
carrying out its functions is provided wholly by the Centra
CGovernment. Al  non-recurring, expenditure Incurred by the
Central CGovernment for or in connection with the purposes of
the airports wupto the appointed date and declared to be

capital expenditure by the Central Governnent. shall be
treated as capital provided by the Central Government to the
first respondent and all suns of noney due to the Centra

CGovernment in relation to the airports imediately before
the appointed date shall] be deened to be due to the first
respondent. The functions, which wuntil the appointed date
were being carried out by the General Government, were
Transferred to the Airport Athority by virtue of s. 16. The
first respondent, according to s. 20, should pay the bal ance
of its annual net profits to the Central Governnent after
maki ng provision for reserve funds, bad and doubtful debts,
depreciation in assets and so on. The first respondent,
under s. 21, has to submit for the approval of the Centra
Covernment a statement of the programme of its activities
during the forthcoming financial year. |Its accounts are
audited by the Conptroller and Auditor GCeneral and the
accounts Shall be forwarded to the Central CGovernnment. The
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first respondent is required to submt an account of its
activities during a financial year and this report is laid
before the Houses of Parliament by the Central Governnent.
The Central Government has power to divest the first
respodent tenporarily from

1019

the managenment of any airport and direct ut to entrust such
managenent to any other person. Power is conferred under s.
34 on the Central Governnment to supersede the first
respodent under certain specified circuntances. Section 35
gi ves power to the Central Government to give directions in
witing to the Airport Authority on questions of policy and
the Airport Authority is  bound by such directions. Section
37 enpowers the Airport Authority to nmake regulations.
Section 39 provides that contravention of any regulation
made by the Airport Authority is punishable. [1052B-1054C]

(b) A conspectus of the provisions of the Act clearly
shows that every test” | down by this Court in deciding
whet her a/ statuority authority comes within the purview of
Art. 12 ‘of 'the constitutionis satisfied in the case of the
first respondent. they |eave no roomfor doubt that it is an
instrumentality or agency of ~the Central GCovernment and
falls within the definition of State. Therefore, having
regard both to the constitutional mandate of Art. 14 and the
judicially evolved’ rule of admnistrative law, the first
respendent was not entitled to act arbitrarily in accepting
the tender of the fourth respondents  but - was bound to
conformto the standard or norm did down in paragraph | of
tho notice inviting tenders. The standard or norm | aid down
by the notice was reasonabl e and non-di scri mnatory and once
it is found that such-a standard or normis |laid down, the
first respondent was not entitled to -depart from it and
award the contract to the fourth respondents who did not
satisfy the condition of eligibility prescribed by standard
or norm I|If none of the tenderer satisfied the condition the
first respondent could have rejected the tender and invited
fresh tenders on the basis of  less stringent standard or
norm but it could not depart fromthe prescribed standard
or norm [1055 E-A]

(c) In the instant case the appellant —had no rea
interest in the result of the litigation. There can be no
doubt that the litigation was commrenced by the appellant not
with a viewto protection his own interest, but had been put
up by others for depriving the fourth respondents of the
benefit of the contract secured by them The Wit Petition
was filed nore than five nonths after the acceptance of the
tender and the position would have been different had tho
appellant filed it imrediately after the acceptance of the
tender. The Fourth respondents have incurred a  large
expenditure in nmaking necessary arrangenent under the bona
fide belief that their tender had been legally and validly
accepted. It would be nost inequitous to set aside the
contract at the instance of the appellant

JUDGVENT:

ClVIL APPELLATE JURISIDICTION: Civil Appeal No. 895 of
1978.

Appeal by Special Leave fromthe Judgnent and order
dated 23-1-1978 of the H gh Court at Bonbay in Appeal No.
234/ 77 arising out of Msc. Petition No. 1582/77.

Ashok H Desai, Y. S. Chitale, Jai Chinai, P. G
Gokhal e and . R Agarwal for the Appellant. 11

G B. Pai, o. c. Mathur and D. N. M shra for Respondent
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No. 1.
1020

F.S. Nariman, R H. Dhebar, S. K Dholakia, HH Yagnik
and . V. Desai for Respondent No. 4.

The Judgrment of the Court was delivered by

BHAGMATI, J.-This appeal by special |eave raises
interesting questions of lawin the area of public |aw. Wat
are the constitutional obligations on the State when it
takes action in exercise of its statutory or executive
power? Is the State entitled to deal with its property in
and manner it likes or award a contract to any person it
chooses w thout any constitutional limtations upon it? \Wat
are the paraneters of its statutory or executive power in
the matter of awarding a contract or dealing wth its
propery ? The questions fell in the sphere of both
admi nistrative law and constitutional |aw and they assume
special significance in a nodern welfare State which is com
mtted to egalitarian values and dedicated to the rule or
| aw. But these questions cannot be decided in the abstract.
They can be determ ned only agai nst ‘the back-ground of facts
and hence we shall proceedto State the facts giving rise to
t he appeal

On or about 3rd January, 1977 a notice inviting tenders
for putting up and running a second class restaurant and two
Snack bars at the I'nternational Airport Bonbay was issued by
the 1st respondent Wiich is a corporate body constituted
under the International Airport Authority Act, 43 of 1971
The notice statedin the clearest” terns in  paragraph (1)
that "Sealed tenders.in the prescribed formare here by
invited from Registered llnd Class Hoteliers having at |east
5 years’ experience for putting up and running a I'Ilnd O ass
Restaurant and two Snack bars at this Airport for a period
of 3 years". The |atest point of tinme upto which the tenders
could be submitted to the 1st respodent was stipulated in
Paragraph 7 of the notice to be 12 p.m On 25th January,
1977 and it was provided that the tenders woul d be opened on
the sanme date at 12.30 hours.  Paragraph (8) of the notice
nmade it clear that "the acceptance of the tender will rest
with the Airport Director who does. not bind hinself to
accept any tender and reserves to hinself the right to
reject all or ally of the tenders received w thout assigning
any reasons therefore " There were six tenders received by
the 1st respondent in response to the notice and one of them
was from the 4th respondents of offering a licence fee of
Rs. 6666.66 per nmonth, and the others were fromCafe Mahim
Central Catering Service, one A S. lrani, Cafe Seaside and
Care Excel sior offering progressively decreasing l'icence fee
very much lower than that offered by the 4th respondents.
The tenders were opened in the
1021
office of the Airport Director at 12.30 p.m -On 25th
January, 1977 and at that tine the 4th respondents were
represented by their sole proprietor Kumaria. A. S. lran
was present on behalf of hinself, Cafe Mahim Cafe Seaside
and Cafe Excelsior and there was one representative  of
Central Catering Service. The tenders of Cafe Mahim Centra
Catering Service, Cafe Seaside and Cafe Excel sior were not
conplete since they were not acconpanied by the respective
income tax certificates, affidavits of inmmovable property
and solvency certificates, as required by cl. (9) of the
terms and conditions of the tender form The tenders of A
S. Irani was also not conplete as it was not accomnpani ed by
an affidavit of imovable property held by himand sol vency
certificates. The only tender which was complete and fully
conplied with the terns and conditions of the tender form
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was that of the 4th respondents and the offer contained in
that tender was also the highest anobngst all the tenders.
Now it is necessary to point out at this stage that while
submitting their tender the 4th respondents had pointed out
intheir letter dated 24th January, 1977 addressed to the
Airport Director that they had 10 vyears’ experience in
catering to reputed comrercial houses, training centres,
banks and factories and that they were also doing
consi derabl e outdoor catering work for various institutions.
This letter showed that the 4th respondents had experience
only of running canteens and not restaurants and it
appeared that they did not satisfy the description of
"registered IInd Class Hotelier having at least 5 years’
experience" as set out in. paragraph (1) of the notice
inviting tenders. The Airport officer, therefore, by his
letter dated 15t h -~ February, 1977 requested the 4th
respondents to informby return of post whether they were a
"registered Ilnd Cass Hotelier having at least 5 years
experi ence" and to produce docunentary evidence in this
respect within 7 days. The 4th respondents pointed out to
the Airport officer by their letter dated 22nd February,
1977 that they had, in addition to what was set out in their
earlier letter dated  24th  January, 1977, experience of
runni ng canteens for Phillips India Ltd. and Indian oi
Corporation and noreover, they held Eating House Licence
granted by the Bonbay Muinicipal Corporation since 1973 and
had thus experience of 10 years in'the catering line. It
appears that before this letter of the 4th respondents coul d
reach Airport officer, another letter dated 22nd February,
1977 was addressed by the Airport officer once again
requesting the 4th respondents to produce  docunentary
evidence to showif they were ’''a registered Ilnd d ass
Hotelier having at least 5 years experience". The 4th
respondents thereupon addressed another letter dated 26th
February, 1977 to the Director pointing out that they had
consi derabl e experience of catering for various  reputed
comer ci al houses,

1022

cl ubs, nesses and banks and They also held an Eating House
Catering Establishnment (Canteen) Licence as-also a licence
i ssued under the Prevention of Food Adulteration Act. The
4t h respondents stated that their sole proprietor Kumaria
had started his career in catering line in the year 1962 at
Hotel Janpath, Delhi and gradually risen to his present
position and that he had accordi ngly "experience equival ent
to that of a IInd dass or even 1st Cass hotelier." This
position was reiterated by the 4th respondents in a further
letter dated 3rd March, 1977 addressed to the Director. This
i nformation given by the 4th respondents appeared to satisfy
the 1st respondent and by a letter dated 19th April, 1977
the 1st respondent accepted the tender of ~-the 4th
respondents on the terns and conditions set out in that
letter. The 4th respondents accepted these terns and
conditions by their letter dated 23rd April, 1977 -and
deposited with the 1lst respondent by was of security a sum
of Rs. 39,999.96 in the form of fixed Deposit Receipts in
favour of the Ist respondent and paid to the 1st respondent
a sum of Rs. 6666.66 representing licence fee for one nonth
and ot her amounts representing water, electricity and
conservancy charges. The 4th respondents thereafter executed
and handed over to the Ist respondent an agreenent in the
formattached to the tender on 1st My, 1977. The 4th
respondents al so got prepared furniture, counters and
showcases as also uniforns for the staff, purchased inter
alia deep freezers, water coolers, electrical appliances,
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i cecream cabinets, espresso coffee machines, crockery,
cutlery and other articles and things and al so engaged the
necessary staff for the purpose of running the restaurant
and the two Snack bars But the Ist respondent could not hand
over possession of the requisite sites to the 4th
respondents, since A S. lrani was running his restaurant
and snack bars on these sites under a previous contract with
the 1 st respondent and though that contract had cone to an
end, A. S. Irani did not deliver possession of these sites
to the I1st respondent. The 4th respondents repeatedly
requested the 1st respondent and the Airport Director who is
the 2nd respondent in the appeal, to hand over possession of
the sites and pointed out to the that the 4th repondents
were incurring |osses by reason of delay in delivery of
possessi on, but on account ‘of the intransigence of A S.
Irani the 1st respondent ~could not arrange to hand over
possession of the sites to the 4th respondents.

Meanwhile one K-S, Irani who owned Cafe Excelsior
filed Suit No. 6544 of 1977 inthe City Cvil Court, Bonbay
agai nst . the respondents challengi ng the decision of the Ist
respondent to —accept the tender of ‘the 4th respondents and
took out a notice of ~notion for restraining the 1 st
respondent fromtaking any further steps pursuant to
1023
the acceptance of the tender. K S Irani obtained an ad-
interiminjunction against the respondents but after hearing
the respondents, the City CGvil Court vacated the ad-interim
injunction and dismissed the notice of notion by an order
dated 10th october, 1977. An appeal was preferred by K S
Irani against this order, but the appeal was dism ssed by
the High Court on 19th —oct ober, 1977. | mredi ately
thereafter, on the sanme day, the Ist respondent handed over
possession of two, sites to the 4th respondents and the 4th
respondents proceeded to set up snack bars on the two sites
and started business of catering at the two snack  bars.
These two sites handed over to the 4th respondents  were
different from the sites occupied by A S. Irani, because A
S. lrani refused to vacate the sites in his occupation. So
far as the site for the restaurant was concerned, the Ist
respondent could not hand over the possession of it to the
4th respondents presumably because there was  no other
appropriate site avail able other than the one occupied by A
S. lrani. Since A S. Irani refused to hand over possession
of the sites occupied by him to the |Ist respondent, even
though his contract had conme to an end, ~and continued to
carry on the business of running the restaurant -and the
snhack bars on these sites, the I st respondent was
constrained to file suit No. 8032 of 1977 against A S
Irani in the Gty Cvil Court at Bonbay and in that suit, an
i njunction was obtained by the 1st respondent restraining A
S. Irani fromrunning or conducting the restaurant and the
shack bars or fromentering the prem ses save and except for
wi nding up the restaurant and the snack bars. A S. lrani
preferred an appeal agai nst the order granting the
i njunction, but the appeal was rejected and ultimately a
petition for special |eave to appeal to this Court was al so
turned down on 31st July, 1978.

Thi s was, however, not to be the end of the travails of
the 4th respondents. for, as soon as the appeal preferred by
K. 'S Irani against the order dismssing his notice of
notion was rejected by the Hi gh Court on 19th Cctober, 1977,
A S. lrani filed another suit being suit No. 8161 of 1977
inthe Gty Gvil Court, Bonmbay on 24th Cctober, 1977 seeking
mandatory injunction for renoval of the two snack bars put
up by the 4th respondents. This was one nore attenpt by A
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S. lrani to prevent the 4th respondents from obtaining the
benefit of the contract awarded to them by the Ist
respondent. He, however, did not succeed in obtaining ad-
interiminjunction and we are told that the notice of nation
taken out by himis still pending in the City Cvil Court.

It will thus be seen that A S Irani failed in his
attenpts to prevent the 4th respondents from obtaining the
contract and enjoying its
1024
benefit. The 4th respondents put up two snack bars on the
sites provided by the 1st respondent and started running the
two snack bars from 1 9th october? 1977. The restaurant
however, could not be put up on account of the inability of
the Ist respondent to provide appropriate site to the 4th
respondents and, therefore, the Ilicence fee for the two
snack bars had to be settled and it was fixed at Rs. 4.500 -
per month by rmutual agreement  between the parties. But it
seens that the 4th respondents were not destined to be left
in peace 'to run the two snack bars and soon after the
di sm ssal' of the appeal of A~ S. Irani on | 9th october, 1977
and the failure of A S .~ lrani to  obtain an ad interim
mandatory injunction inthe suit filed by himagainst the
1st and the 4th respondents, the appellant filed wit
petition No. 1582 of 1977 in the H gh Court of Bonbay
chal | engi ng the decision of the 1st respondent to accept the
tender of the 4th respondents. The wit petition was noved
before a Single Judge of the H gh Court on 8th Novenber
1977 after giving prior notice to the respondent and after
hearing the parties, the |learned Single Judge summarily
rejected the wit petition. ~The appellant preferred an
appeal to the Division  Bench of the H gh Court against the
order rejecting the wit petition and on notice being issued
by the Division Bench, the 1st and the 4th respondents fil ed
their respective affidavits in reply showi ng cause agai nst
the admission of the appeal. ~The Division Bench after
considering the affidavits and hearing the parties rejected
the appeal in limne on 21st February, 1978. The appel |l ant
thereupon filed a petition for special |eave to appeal to
this Court and since it was felt that the questions raised
in the appeal were of sem nal inportance, this Court  granted
special leave and decided to hear the appeal at an early
date after giving a further opportunity to the parties to
file their respective affidavits. That is how the appeal has
now cone before us for final hearing with full and adequate
materi al placed before us on behalf of both- the parties.

The main contention urged on behalf of the appellant
was that in paragraph (1) of the notice inviting tenders the
1st respondent had stipulated a condition of eligibility by
providing that a person submtting a tender nust be a
"registered Ilnd class Hotelier having at least 5 /years
experience." This was a condition of eligibility to be
satisfied by every person submitting a tender and if \in case
of any person, this condition was not satisfied, his tender
was ineligible for being considered. The 1st respondent,
being a State within the nmeaning of Art. 12 of the
Constitution or in any event a public authority, was bound
to give effect to the condition of eligibility set up by it
and was not entitled to depart fromit at its own sweet will
1025

wi thout rational justification. The 4th respondents had
experience of catering only in canteens and did not have 5
years' experience of running a lInd class hotel or

restaurant and hence they did not satisfy the condition of
eligibility and yet the 1st respondent accepted the tender
submitted by them This was clearly in violation of the
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standard or normof eligibility set up by the 1 respondent
and the action of the 1st respondent in accepting the tender
of the 4th respondents was clearly invalid. Such a departure
fromthe standard or normof eligibility had the effect of
denyi ng equal opportunity to the appellant and others of
submitting their tenders and being considered for entering
into contract for putting up and running the restaurant and
two snack bars. The appellant too was not a registered 2nd
class hotelier wth 5 years’ experience and was in the sane
position as the 4th respondents vis-a-vis this condition of
eligibility and he also could have submitted his tender and
entered the field of consideration for award of the
contract, but he did not do so because of this condition of
eligibility which he admittedly did not satisfy. The action
of the 1st respondent ~in accepting the tender of the 4th
respondents had, therefore the effect of denying him
equal ity of opportunityin the matter of consideration for
award of the contract  and hence it was unconstitutional as
being in /violationof the equality clause. This contention
of the appellant was sought” to be nmet by a threefold
argument on behalf of the 1l st and the 4th Respondents. The
first head of the argument was that grading is given by the
E Bombay City Minicipal Corporation only to hotels or
restaurants and not ‘persons running themand hence there can
be a 2nd grade hotel ‘or restaurant but not a 2nd grade
hotelier and the requirenent in paragraph (1) of the notice
that a tenderer nmust be a registered 2nd grade hotelier was
therefore a neaningless requirenent ~and it ‘could not be
regarded as laying clown any condition of eligibility. It
was al so urged that in-any event what paragraph (] ) of the
notice required was not that a person tendering nust have 5
years’ experience of running a 2nd grade hotel, " but he
shoul d have sufficient experience to be -able to run a 2nd
grade hotel and the 4th respondents were fully qualified in
this respect since they had over 10 years’ experience in
catering to canteens of well known conpanies, clubs and
banks. It was further contendedin the alternative that
paragraph (8) of the notice clearly provided ‘that the
acceptance of the tender- would rest wth the Airport
Director who did not bind hinmself to accept any tender and
reserved to hinself the right to reject all or any of the
tenders without assigning any reasons therefor and it was,
therefore, conpetent to the 1st respondent to reject all the
tenders and to nogotiate wth any person it considered fit
to enter

1026

into a contract and this is in effect and substance what the
1st respondent did when he accepted the tender of the 4th
respondents. The second head of argument was that paragraph
(1) of the notice setting out the condition of eligibility
had no statutory force nor was it issued under any
administrative rules and, therefore, even if there was any
departure from the standard or normof eligibility set out
in that paragraph, it was not justiciable and did not
furnish any cause of action to the appellant. It —was
conpetent to the 1st respondent to give the contract to any
one it thought fit and it was not bound by the standard or
normof eligibility set out in paragraph (1) of the notice.
It was subnitted that in any event the appellant had no
right to conplain that the 1st respondent had given the
contract to the 4th respondents in breach of the condition
of eligibility laid down in paragraph (1) of the notice. And
lastly, under the third head of argunment, it was subnitted
on behalf. O the 1st and the 4th respondents that in any
view of the matter, the wit petition of the appellant was
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liable to be rejected in the exercise of its discretion by
the Court, since the appellant had no real interest but was
nerely a nominee of A. S. Irani who had been putting up one
person after another to start litigation with a view to
preventing the award of the contract to the 4th respondents.
The appellant was also guilty of |laches and delay in filing
the wit petition and the Hgh Court was justified in
rejecting the wit petition in linmne particularly in view
of the fact that during the period between the date of
acceptance of the tender and the date of filing of the wit
petition, the 4th respondents had spent an aggregate sum of
about Rs. 1,25,000/- in_making arrangenents for putting up
the restaurant and two 'snack bars. These were the riva

contentions urged on behalf of the parties and we shall now
proceed to discuss them inthe order in which we have set
t hem out .

Now it is clear from paragraph (1) of the notice that
tenders were invited only from "registered 2nd d ass
hoteliers having at least 5 years’ experience". It is only
if a person was a registered 2nd O ass hotelier having at
| east 5 years' experience that he ~could, on the terns of
paragraph (1) of the notice, submit a tender. Paragraph (1)
of the notice prescribed a condition of eligibility which
had to be satisfied by every person submtting a tender and
if, in a given case, a person submtting a tender did not
satisfy this condition, his tender was not eligible to be
considered. Now it is true that the terms and conditions of
the tender formdid not prescribe that the tenderer nust be
aregistered IInd Cass hotelier having at |east 5 years’
experience nor was any  such stipulation tobe found in the
formc f the agreenent
1027
annexed to the tender but the notice -inviting tenders
published in the newspapers clearly stipulated that tenders
may be submitted only by registered IInd Cass hoteliers
having at least 5 years’ experience and this tender notice
was al so included anongst the docunents handed /‘over to
prospective tenderers when they applied for tender forns.
Now the question is, what is the neaning of the expression
"registered Il nd Cass hotelier", what category of persons
fall within the meaning of this description ? This is “a
necessary enquiry in order to determ ne whether the 4th
respondents were eligible to submt a tender. It is clear
fromthe affidavits and i ndeed there was no dispute about it
that different grades are given by the Bonbay C ty Minicipa
Corporation to hotels and restaurants and, therefore, there
may be a registered Ilnd Class Hotel but no such grades are
given to persons running hotels and restaurants and hence it
woul d be inappropriate to speak of a person as a registered
Ilnd Cass hotelier. But on that account would it be right
to reject the expression "registered IInd Cass hotelier" as
nmeani ngl ess and deprive paragraph (1) of the notice of any
meani ng and effect. W do not think such a view would be
justified by any canon of construction. It is a well settled
rule of interpretation applicable alike to docunents as to
statutes that, save for conpelling necessity, the court
shoul d not be pronpt to ascribe superfluity to the |Ianguage
of a docunent "and should be rather at the outset inclined
to suppose every word intended to have sone effect or be of
some use". To reject words as insensible should be the I|ast
resort of judicial interpretation, for it is an elenentary
rule based on common sense that no author of a fornmal
docunent intended to be acted upon by the others should be
presuned to use words without a meaning. The court nust, as
far as possible, avoid a construction which would render the
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words used by the author of the docunent neaningless and
futile or reduce silence any part of the docunent and nake
it altogether inapplicaple. Now, here the expression used in
paragraph (1) of the notice was "registered Ilnd C ass
hotelier" and there can be no doubt that by using, this
expression the |Ist respondent intended to delineate a
certain category of persons who al one should be eligible to
submit a tender. The |Ist respondent was not acting aimessly
or insensibly in insisting upon this requirenment nor was it
indulging, in a meaningless and futile exercise. It had a
definite purpose in view when it laid down this condition of
eligibility in paragraph (1) of the notice. It is true that
the phraseology wused by the Ist respondent to express its
intention was rather inapt. but it is obvious from the
context that the expression "registered |Ind Cass hotelier”
was | oosely wused to denote a person conducting or running a
IInd Cass hotel or restaurant. It may be ungranmatical but
it docs not offend conmon-sense to describe a
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person running a registered I'lnd grade hotel as a registered
I1nd grade hotelier. This  meaning i's quite reasonable and
does not do any violence to the | anguage and nakes sense of
the provision contained in paragraph (1) of the notice. W
must, in the circunstances, hold that, on a proper
construction, what paragraph (1) of the notice required was
that only a person running a registered |Ind Cass hotel or
restaurant and having at |least 5 years’ experience as such
should be eligible to subnmit a tender. This was a condition
of eligibility and it is difficult to see how this condition
could be said to be satisfied by any person who did not have
five years’ experience of running a Ilnd dass ‘hotel or
restaurant. The test of eligibility laid down  was an
objective test and not a subjective one. Wiat the condition
of eligibility required has that the person subnmitting a

tender nmust have 5 years’ experience of running a Il d ass
hotel, as this would ensure by an objective test that he was
capable of running a Il Cass restaurant and it shoul d not

be left to the |Ist respondent to decide in its subjective
di scretion that the person tendering was capabl e of running
such a restaurant. If therefore, a person subnitting a
tender did not have at |east 5 years’ experience of running
all dass hotel, he was not eligible to submt the tender
and it would not avail him to say that though he did not
satisfy this condition, he was ot herw se capable of running
a llnd Cl ass restaurant and shoul d, t herefore, be
considered. This was in fact how the 1 st respondent itself
understood this condition of eligibility. \Wien the 4th
respondents submitted their tender along with Their Letter
dated 24th January, 1977, it appeared fromthe docunents
submitted by the 4th respondents that they did not have 5
years’ experience of running a Il Cass restaurant. The 1st
respondent by its letter dated |I5th February 1977 required
the 4th respondents to produce docunentary evi dence to show
that they were "registered Il Cass hotelier having at | east
5 years’ experience." The 1lst respondent did not regard this
requirenment of eligibility as meani ngl ess or unnecessary and
wanted to be satisfied that the 4th respondent did fulfi

this requirenment. Now, unfortunately  for the 4th
respondents, the had over |0 years’ experience of running
can teens but at the date when they submitted their tender

they cannot running a 11 grade hotel or restaurant nor did
they have 5 years’ experience of running such a hotel or
restaurant. Even if the experience of the 4th respondents in
the catering line were taken into account from 1962 onwards,
it would not cover a total period of nore than 4 years 2
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nonths so far as catering experience in |llnd Gade hotels
and restaurants is concerned. The 4th respondents thus did
not satisfy the condition of eligibility laid down in
paragraph (1) of the notice and in fact this was inplidely
conceded by

1029

the 4th respondents in their letter dated 26th February,
1977 where A they stated that they had "experience
equivalent to that of a 2nd class or even 1st class
hotelier.” The 4th respondents were, accordingly, not
eligible for submtting a tender and the action of the 1st
respondent in accepting their tender was in contravention of
par agraph (1) of the notice.

It was suggested on behalf of the 1st and the 4th
respondents that there was nothing wong in the 1st
respondent giving the contract to the 4th respondents since
it was conpetent to the 1st —respondent to reject all the
tenders received by it and to negotiate directly with The
4t h respondents for giving themthe contract and it nade no
di fference that -instead of following this procedure, which
per haps might —have resulted in the 4th respondents offering
a smaller licence fee and the 1 st respondent suffering a
loss in the process, true'l st respondent accepted The
tender of the 4th respondents. W do not think there is any
force in this argunent. It is true that there was no
statutory or admnistrative rule requiring t he 1st
respondent to give a contract only by inviting tenders and
hence the 1st respondent was entitled to reject all the
tenders and, subject to the constitutional normlaid down in
Art 14, negotiate directly for entering into a contract.
Paragraph (8) of the notice also nade it clear that the 1st
respondent was not bound to accept any tender and could
reject all the tenders received by it. But here the 1st
respondent did not reject the tenders outright and '\ enter
into direct negotiations wth the 4th respondents for
awardi ng the contract. The process of awarding a contract by
inviting tenders was not term nated or abandoned by the 1st
respondent by rejecting all the tenders but in furtherance
of the process, the tender of +the 4th respondents was
accepted by the 1st respondent. The contract was not given
to the 4th respondents as a result of direct negotiations.
Tenders were invited and out of the tenders received, the
one subnmitted by the 4th respondents was accepted and the
contract was given to them It is, therefore not possible to
justify the action of the 1st respondent on the ground that
the 1st respondent could have achieved the same result by
rejecting all the tenders and entering into direct
negoti ations with the 4th respondents.

That takes us to the next question whether the
acceptance of the tender of the 4th respondents was invalid
and liable to be set aside at the instance of the appellant.
It was contended on behalf G the 1st and the 4th
respondents that the appellant had no | ocus to maintain the
wit petition since no tender was submtted by himand he
was a nere stranger. The argunent was that if the appellant
1030
did not enter the field of conpetition by subnmitting a
tender, what did it matter to hi mwhose tender was accept ed;
what grievance could he have if the tender of the 4th
respondents was wongly accepted. A person whose tender was
rejected mght very well conplain that the tender of soneone
el se was wongly accepted, but it was subnitted, how could a
person who never tendered and who was at no tinme in the
field, put forward such a conplaint ? This argument, in our
opinion, is ms-conceived and cannot be sustained for a
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nonent. The grievance of the appellant, it may be noted, was
not that his tender was rejected as a result of inproper
acceptance of the tender of the 4th respondents, but that he
was differentially treated and deni ed equality of
opportunity with the 4th respondents in submtting a tender
H's complaint was that if it were known that non-fulfil ment
of the condition of eligibility would be no bar to
consi deration of a tender, he also would have submitted a
tender and conpeted for obtaining a contract. But he was
precluded fromsubnmtting a tender and entering the field of
consi deration by reason of the condition of eligibility,
while so far as the 4th respondents were concerned, their
tender was entertai ned and accepted even though they did not
satisfy the condition of eligibility and this resulted in
i nequal ity of treatment whi ch was constitutionally
i mperm ssible. This was the grievance nade by the appell ant
inthe wit petition and there can be no doubt that if this
grievance were well founded, the appellant would be entitled
to maintain the wit petition.  The question is whether this
grievance was justified in 1law and the acceptance of the
tender of the 4th respondents was vitiated by any |ega
infirmty.

Now, there <can be no doubt that what paragraph (1) of
the notice prescribed was a condition of eligibility which
was required to be satisfied by every person submtting a
tender. The condition of weligibility was ‘that the person
submitting a tender nust be conducting or running a
regi stered 2nd cl ass hotel or restaurant and he nust have at
| east 5 years’ experience as such and if he did not satisfy
this condition of eligibility ~his tender would not be
eligible for consideration. This was the standard or norm of
eligibility laid down by the 1 st respondent and since the
4t h respondents did not satisfy this standard or norm it
was not conpetent to the 1st respondent to entertain the
tender of the 4th respondents. It is a well settled rule of
admnistrative law that an executive authority nust be
rigorously held to the standards by which it professes its
actions to be judged and it nust scrupul ously observe those
Standards on pain of invalidation of an act in violation of
them This rule was enunci at -

1031
ed by M Justice Frankfurter in Viteralli v. Seton(l) where
the | earned Judge sai d:

"An executive agency nust be rigorously held to
the standards by which it professes ~its actionto be
judged. Accordingly, if dismissal fromenploynent is
based on a define(l procedure, even though generous
beyond the requirement that bind such agency, . that
procedure nust be scrupul ously observed. Thi s
judicially evolved rule of adnmnistrative law is now
firmy established and, if | may add, rightly so. He
that takes the procedural sword shall perish with the
swor d.

This Court accepted the rule as valid and applicable in
Indiain A S Ahuwalia v. Punjab(2) and in subsequent
decision given in Sukhdev v. Bhagatram(3) Mathew, J.,
guoted the above-referred observations of M. Justice
Frankfurter with approval. It may be noted that this rule,
though supportable also as emanation fromArticle 14, does
not rest nerely on that article. It has an independent
exi stence apart from Article 14. It is a rule of
adm nistrative law which has been judicially evolved as a
check agai nst exercise of arbitrary power by the executive
authority. If we turn to the judgnent of M. Justice
Frankfurter and examine it, we find that he has not sought
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to draw support for the rule fromthe equality clause of the
United States Constitution, but evolved it purely as a rule
of administrative law. Even in England, the recent trend in
administrative law is in that direction as is evident from
what is stated at pages 540- 41 in Pr of . Wade’ s
Admi ni strative Law 4th edition. There is no reason why we
should hesitate to adopt this rule as a part of our
continually expanding administrative law. To- day wth
trenendous expansion of welfare and soci al service
functions, increasing control of material and econonic
resources and large scale assunption of industrial and
commercial activities by the State, the power of the
executive Governnent to affect the lives of the people is
steadily growing. The attainment of socio-economc justice
being a conscious end of State policy, there is a vast and
inevitable increase in the frequency with which ordinary
citizens cone into relationship of direct encounter wth
State power-holders. ~This renders it necessary to structure
and restrict the power of the executive Governnent so as to
prevent its arbitrary application or

(1) 359 U. S. 535: 3 Law. Ed. (Second series) 1012

(2) [1975] 3. S. C R 82.

(3) [1975] 3. S. C. R 619,
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exerci se. Whatever,/ bethe concept of 'the rule of |aw,
whether it be the neaning given by Dicey in his "The Law of
the Constitution" ' or the definition given by Hayek in his
"Road to Serfdomi ‘and ’'Constitution  of Iliberty" or the
exposition set-forth by Harry Jones in his "The Rule of Law
and the Welfare State", thereis, as pointed out by Mathew,
J., in his article on "The Wlfare State, Rule of Law and
Natural Justice" in "denocracy Equality —and Freedom™
"substantial agreement is in justice thought that the great
purpose of the rule of law notion is the protection of the
i ndi vi dual against arbitrary exercise of power, wherever it
is found". It is indeed unthinkable that in a denpocracy
governed by the rule of |aw the executive Governnment or any
of its officers should possess arbitrary power ~‘over the
interests of the individual. Every action of the executive
Governnment nust be informed with reason and shoul d be free
fromarbitrariness. That is the very essence of the rul e of
law and its bare mniml requirement. And to the application
of this principle it nmakes no difference whether the
exercise of the power involves affection of sone right or
deni al of some privilege.

To-day the Government, is a welfare State, is the
regul ator and dispenser of special services and provider of
a large nunmber of benefits, including jobs contracts,

licences, quotas, mneral rights etc. The Governnment pours
forth wealth, noney, benefits, services, contracts, quotas
and |licences. The valuables dispensed by Governnment take
many fornms, but they all share one characteristic. They are
steadily taking the place of traditional fornms of wealth.
These val uabl es which derive fromrelationship to Governnent
are of many kinds. They conprise social security benefits,
cash grants for political sufferers and the whol e schene of
State and | ocal welfare. Then again, thousands of people are
enployed in the State and the Central Governments and | oca
authorities. Licences are required before one can engage in
many ki nds of business or work. The power of giving |licences
neans power to withhold themand this gives control to the
CGovernment or to the agents of Governnment on the |lives of
many peopl e. Many individuals and many nore busi nesses enjoy
| argess in the formof CGovernment contracts. These contracts
often resenble subsidies. It is virtually inpossible to |ose
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noney on themand nmany enterprises are set up primarily to
do business wth CGovernment. Government owns and controls
hundreds of acres of pubic Land valuable for mning and
ot her purposes. These resources are avail abl e for
utilisation by private corporations and individuals by way
of lease or licence. Al these nmean growh in the Governnent
| argess and with the increasing
1033
magni tude and range of governnental functions as we nove
closer to a welfare State, nore and nore of our wealth
consists of these new forms. Sone of these forns of wealth
may be in the nature of legal rights but the large majority
of themare in the nature of privileges But on that account,
can it be said that they do not enjoy any |egal protection ?
Can they be regarded as gratuity furnished by the State so
that the State nmay wthhold, grant or revoke it at its
pl easure ? Is the position of the Government in this respect
the same as that of a private giver? W do not think so. The
| aw has not been slow to recognise the inportance of this
new kind " of wealth and the need to protect individua
interest in it and wth that end in view, it has devel oped
new forns of protection. sone interests in Government
| argess, formerly regarded as privileges, have been
recogni sed as rights while others have  been given |Iega
protection not only by forging procedural safeguards but
al so by confinding/structuring and -checking Governnent
discretion in the matter of grant of ~such Ilargess. The
di scretion of the Government has been held to be not
unlimted in that the Governnment cannot give or w thhold
largess in its arbitrary discretion or at its sweet will. It
is insisted, as pointed out by Prof. Reich in an especially
stimulating article on "The New Property" .in 73 Yale Law
Journal 733, "that CGovernnent action be based on standards
that are not arbitrary or unauthorised.” "The Governnent
cannot be permitted to say that it will give jobs or enter
into contracts or issue quotas or licences only in favour of
those having grey hair or ‘belonging to a particular
political party or professing a particular religions faith.
The CGovernnent is still the Government when it acts/in the
matter of granting |largess and it cannot act arbitrarily. It
does not stand in the same position as-a private individual

We agree with the observations of Mathew, J., in V.
Punnan Thonmas v. State of Kerala(l) that: "The Governnment is
not and should not be as free as an individual in selecting
the recepients for its |largess. Wuatever its activity, the
CGovernment is still the Government and wll be subject to
restraints, inherent in its position in _a ~denocratic
society. A denocratic CGovernment cannot |lay down arbitrary
and capricious standards for the choice of persons w th whom
alone it wll deal". The sane point was nmade by this court
in Erusian Equi pment and Chenicals Ltd. v. State- of West
Bengal (2) where the question was whether black-listing of a
person wit hout

(1) AIR 1969 Keral a 81.

(2) [1975] 2 S.C R 674.

10-409 sC /79
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giving him an opportunity to be heard was bad ? Ray, C J.,
speaking on behalf of hinmself and his colleagues on the
Bench pointed out that black-listing on a person not only
affects his reputation which is in Poundian terns an
interest both of personality and substance, but al so denies
himequality in the nmatter of entering into contract with
the Governnent and it cannot, therefore, be supported
without fair hearing. It was argued for the Government that
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no person has a right to enter into contractual relationship
with the Governnent and the Governnent, |like any other
private individual, has the absolute right to enter into
contract with any one it pleases. But the Court, speaking
through the Ilearned Chief Justice, responded that the
CGovernment is not like a private individual who can pick and
choose the person with whomit will deal, but the Governnent
is still a Government when it enters into contract or when
it is administering largess and it cannot, w thout adequate
reason, exclude any person fromdealing with it or take away
| argess arbitrarily. The learned Chief Justice said that
when the Government is trading with the public, "the
denocratic form of Governnment demands equality and absence
of arbitrariness and discrimnation in such transactions.
The activities of the Government have a public el enent and,
therefore, there should be fairness and equality. The State
need not enter into any contract with anyone, but if it does
so, it ~must do so fairly w thout discrimnation and w thout
unfair procedure." ~This proposition would hold good in al
cases of dealing by the Governnment. with the public, where
the interest sought to be protected i's a privilege. It nust,
therefore, be taken to be the |law that where the Governnent
is dealing with the public, whether by way of giving jobs or
entering into contracts-or issuing quotas or licences or
granting other forms of |argess, the Government cannot act
arbitrarily at its sweet will and, like a private
i ndividual, deal wth any person it pleases, but its action
must be in conformity wth standard or norns which is not
arbitrary, irrational or irrelevant. The power or discretion
of the Governnent in the mtter of grant of |argess
i ncluding award of jobs, contracts, quotas, |licences etc.,
nust be confined and structured by rational, relevant and
non-di scrimnatory standard or norm-and if the Governnent
departs from standard or normin- any particular case or
cases, the action of the CGovernnent ~would be liable to be
struck down, unless it can be shown by the Governnent that
the departure was not arbitrary, but was based on sone valid
principle which initself was not irrational, unreasonable
or discrimnatory.

Now, it is obvious that the Governnent which represents
the executive authority of the State, may act through the
instrumentality
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O agency of natural persons or it my enploy the
instrumentality or agency of juridical persons to carry out
its functions. 1In the early days, when the Governnent had
l[imted functions, it could operate effectively through

natural persons constituting its civil service and they were
found adequate to discharge governmental functions, = which
were of traditional vintage. But as the tasks of the
Government nultiplied the advent of the welfare State, it
began to be increasingly felt that the framework of civi

service was not sufficient to handle the new tasks which
were often of specialised and highly technical character.
The i nadequacy of the civil service to deal with these new
problens cane to be realised and it became necessary to
force a newinstrunentality or administrative device for
handl i ng these new problens. It was in these circunstances
and with a view to supplying this adm nistrative need that
the public corporation cane into being as the third arm of
the Government. As early as 1819 the Suprene Court of the
United States in Mac Cullough v. Maryland(1l) held that the
Congress has power to charter corporations as incidental to
or in aid of governmental functions and, as pointed out by
Mat hew, J., in Sukhdev v. Bhagat Ram (supra) such federa
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corporations would ex- hypot hesi  be agenci es of the
CGovernment. In Geat Britain too, the policy of public
admi ni stration through separate corporations was gradually
evol ved and the conduct of basic industries through giant
corporations has now become a permanent feature of public
life. So far as India is concerned, the genesis of the
enmergence of corporations as instrunentalities or agencies
of Government is to be found in the Governnment of India

Resol ution on Industrial Policy dated 6th April, 1948 where
it was stated inter alia that "managenent of State
enterprises will as a rule be through the medi um of public

corporation under tile statutory control of the Centra

Government who w Il assune such powers as may be necessary
to ensure this." It was in pursuance of the policy envisaged
in this and subsequent resolutions on Industrial Policy.
that corporations were created by Government for setting up
and managenent of public enterprises and carrying out other
public functions: Odinarily these functions could have been
carried out by Government departnentally through its service
per sonnel’, but the instrunentality or agency of the
corporations was resorted to in these cases having regard to
the nature of the task to be performed. The corporations
acting as instrunentality or agency of Governnment would
obvi ously be subject to the sanme limtations in the field of
constitutional and’ administrative |aw as Government itself,
t hough

(1) 4 Wheat 315
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in the eye of the law, they wuld be distinct and
i ndependent | egal entities. |f Government acting through its
officers is subject to certain constitutional and public |aw
[imtations, it must follow a fortiori that Governnent
acting through the instrunentality or agency of corporations
shoul d equally be subject to the sanme limtations. But the
guestion is how to determ ne whether a corporation is acting
as instrunentality or agency of Governnent. It is a guestion
not entirely free fromdifficulty.

A corporation nmay be created in one of two ways. It may
be either established by statute or incorporated under a | aw
such as the Conpanies Act 1956 or the Societies Registration
Act 1860. Where a Corporation is wholly controlled by
Government not only in its policy naking but also in
carrying out the functions entrusted to it by the |aw
establishing it or by the Charter of its incorporation
there can be no doubt that it would be an instrunmentality or
agency of Governnent. But ordinarily where a corporation is
established by statute, it 1is autononbus in its working,
subject only to a provision, often times made, that it shal
be bound by any directions that may be issued fromtinme to
time by Government in respect of policy matter. So also a
corporation incorporated under law is managed by a board of
directors or committee of managenent in accordance with the
provisions of the statute under which it is incorporated.
VWhen does such a corporation become an instrumentality or
agency of Governnent ? |Is the holding of the entire share
capital of the Corporation by Governnent enough or is it
necessary that in addition, there should be a certain anount
of direct control exercised by Government and, if so, what
shoul d be the nature of such control ? Should the functions
which the corporation is charged to carry out possess any
particul ar characteristic or feature, or is the nature or
the functions inmmaterial ? Now, one thing is clear that if
the entire share capital of the corporation is held by
CGovernment, it would go a long way towards indicating that
the corporation is an instrumentality or agency of
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Government. But, as is quite often the case, a corporation
established by statute may have no shares or sharehol ders,
in which case it would be a relevant factor to consider
whet her the adnministrationis in the hands of a board of
di rectors appoi nted by Governnent, though this consideration
also my not be determinative, because even while the
directors are appoi nted by Government, they may be
conpletely free fromgovernnental control in the discharge
of their functions. What then are the tests to determ ne
whet her a corporation established by statute or incorporated
under law is an instrumentality or agency of CGovernment ? It
is not possible to fornmulate an all-
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i nclusive or exhaustive test which would adequately answer
this question ’'there is no.cut and dried formula, which
woul d provide the correct division of corporations into
those which are instrumentalities or agencies of Governnent
and those which are not.

The anal ogy of 'the concept of State action as devel oped
inthe United States may not, however, be altogether out of
pl ace while considering this question. The decisions of the
court in the United States seem to suggest that a private
agency, if supported by extraordinary assistance given by
the State, my be subject to the sane constitutiona
limtations as the State. O course, it may be pointed out
that "the State's general comon |aw and statutory structure
under which its people carry on their private affairs, own
property and contract, each enjoying equality in terns of

| egal capacity, is not such State assistance as would
transform private conduct into State action". But if
extensive and unusual financial assistance is given and the
pur pose of the Governnent in giving such assistance

coincides with the purpose for which the corporation is
expected to use the assistance and such purpose is if public
character, it may be a relevant circunmstance supporting an
extensive that the corporation is~ an instrunentality or
agency of Governnent. The | eadi ng case on the subject in the
United States is Kerr v. Eneck Pratt Free Library(1). The
Li brary system in question in this case was established by
private donation in 1882, but by 1944, 99 per cent of the
system s budget was supplied by the city, title to the
library property was held by the city, enployees there paid
by the city payroll officer and a high degree of ~budget
control was exercised or available to the city governnent.
On these facts the Court of Appeal required the trustees
managi ng the systemto abandon a discrininatory adm ssion
policy for its library training courses. It will be seen
that in this case there was considerable anbunt of State
control of the library system in addition to extensive
financial assistance and it is difficult to say whether, in
the absence of such control it would have been possible to
say that the action of the trustees constituted  State
action. Thomas P. Lewis has expressed the opinion in his
article on "The neaning of State Action" (60 Col onbia Law
Review 1083) that in this case "it is extrenely unlikely
that absence of public control would have changed the result
as long as 99% of the budget of a nonmnally private
institution was provided by government. Such extensive
governmental support should be sufficient identification
with the Governnent to subject the institution to the
provi sions of the Fourteenth Amendnment”.
(1) 149 F. 2d. 212.

1038

It may, therefore, be possible to say that where the
financial assistance of the State is so much as to neet
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al nost entire expenditure of the corporation, it would
afford sone i ndi cation of t he corporation bei ng
i mpregegnated with governnental character. But wher e
financial assistance is not so extensive, it may not by

itself, without anything nore render the corporation an
instrumentality or agency of governnent, for there are many
private institutions which are in receipt of financia
assistance from the State and nmerely on that account, they
cannot be classified as State agencies. Equally a nere
finding of sone control by the State would not be
determ native of the question "since a State has
consi derabl e measure of control under its police power over
all types of business operations". But 'a finding of State
financial support plus an unusual degree of control over the
managenent and policies mght |ead one to characteristic an
operation as State action® vide Sukhdev v. Bhagatram(l). So
al so the existence of deep and pervasive State control may
afford an indicationthat the Corporation is a State agency
or instrumentality. It may also be a relevant factor to
consi der ‘whet her ~the corporation enjoys nonopoly status
which is State conferred “or State —protected. There can be
little doubt that State conferred or State protected
nmonopoly status would be highly relevant in assessing the
aggregate weight of the corporation’s ties to the State.
Vide the observations of Douglas, J., in Jackson v.
Met ropol i tan Edi son Co. (2)

There is also another factor which may be regarded as
having a bearing on' this issue and it is  whether the
operation of the  corporation is an inportant public
function. It has been held inthe United States in a numnber
of cases that the concept of private action nmust yield to a
conception of State action where public functions are being
per formed. Vide Arthur S. MIller: "The Constitutional Law
of the Security State" (10 Stanford Law Revi ew 620 at 664).
It was pointed out by Douglas, J., in Evans v. Newton(3)
that "when private individuals or groups are endowed by the
State with powers or functions governnental in nature, they
become agencies or instrunentalities of the State’. O
course, with the gromh of the welfare State, it i's very
difficult to define what functions are governmental and what
are not, because, as pointed out by Villmer, L.J., in Pfizer
v.Mnistry of Health, (4) there has been, since md-Victorian
times, "a revolution in political thought and a totally
di fferent conception prevails today as to what is and what
is not within the functions of Governnment".

(1) [1975] 3 S. C R 619 at 658.

(2) 419 U. S. 345: 42 L. ed. 2nd 477

(3) 382 US. 296: 15 L. ed 2nd 373.

(4) [1964] | Ch. 614.
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Dougl as, J., also observed to the sane effect in New York v.
United States(1): " A State’'s project is as ‘much a

legitimate governmental activity whether it is traditiona
or akin to private enterprise, or conducted for profit." Cf.
Helverillg v. Gerhardt(2). A State nay deemit as essentia
toits econony that it own and operate a railroad, a mll,
or an irrigation system as it does to own and operate
bridges, street lights, or a sewage disposal plant. What
m ght have been viewed in an earlier day as an inprovident
or even dangerous extension of state activities may today be
deened i ndi spensable. It may be noted that besides the so
called traditional functions, the nobdern State operates a
mul titude of public enterprises and discharges a host of
other public functions. If the functions of the corporation
are of public inportance and closely related to governnenta
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functions, it would be a relevant factor in classifying the
corporation as an instrunentality or agency of Government.
This is precisely what was pointed out by Mathew, J., in
Sukhdev v. Bhagatram (supra) where the |earned Judge said
that "institutions engaged in matters of high public
interest or performng public functions are by virtue of the
nature of the functions performed governnent agencies.
Activities which are too fundanental to the society are by
definition too inportant not to be considered governnent
functions. "

This was one of the principal tests applied by the
United States Suprene Court in Marsh v. Al abama(3) for
hol ding that a corporatiion which owed a Conpany town was
subject to the sane constitutional limtations as the State
Thi s case involved the prosecution of Marsh, a nmenber of the
Johevah’' s wi tnesses sect, under a state trespass statute for
refusing to leavethe side walk of the conpany town where
she was~ distributing her religious panphlets. She was fined
$ 5/- and aggrieved by her conviction she carried the matter
ri ght upt'o the Suprene Court contending successfully that by
reason of —the action of  the corporation her religious
liberty had been denied. The Supreme Court held that
adm ni stration of private property such as a town, though
privately carried on, was, nevertheless;, in the nature of a
public function and that the private rights of the
corporation nust, t her ef or e, be exerci sed wi thin
constitutional Iimtations and the conviction for trespass
was reversed. The dom nant thenme of  the mgjority opinion
witten by M. Justice Black was that the property of the
corporation used as a town not recognisably different from
other towns, lost its identification as purely private
property. It was said that a town may

(1) 326 U.S. 572.

(2) 304 U.S. 405, 426, 427.

(3) 326 U.S. 501: 19 L. ed. 265.
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be privately owned and nmanaged but that does not necessarily
allow the corporation to treat it as if it was wholly in the
private sector and the exercise of constitutionally
protected rights on the public ,street of a conpany town
could not be denied by the owner. "The nore an-owner, for
hi s advantage, opens up his property for use by the public
in general, the nmore do his rights becone circunscribed by
the statutory and constitutional rights of those who use-it.

Thus, the owners of privately held bridges, ferries,
turnpi kes and railroads may not operate themas freely as a
farmer does his farm Since these facilities are built and
operated primarily to benefit the public and since their
operation is essentially a public function, it is subject to

state regulation". M. Justice Frankfurter, concurring
reduced the case to sinpler ternms. He found in the real m of
civil liberties the need to treat a town, private or not, as

a town. The function exercised by the corporation was in the
nature of municipal function and it was, therefore, subject
to the constitutional linmtations placed upon State action
W find that the sane test of public or governnenta
character of the function was applied by the Supreme Court
of the United States in Evans v. Newton (supra) and Smith v.
Al lwi ght. (1) But the decisions show that even this test of
public or governmental character of the function is not easy
of application and does not invariably lead to the correct
i nference because the range of governnental activity is
broad and varied and nerely because an activity nmay be such
as may legitimately be carried on by Governnent, it does not
nmean that a corporation, which is otherwise a private
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entity, would be an instrunentality or agency of Governnent
by reason of carrying on such activity. In fact, it is
difficult to distinguish between governmental functions and
non- governnmental functions. Perhaps the distinction between
government al and non-governnmental functions is not valid any
nore in a social welfare State where the |laissez faire is an
out noded concept and Herbert Spencer’s social statics has no
pl ace. The contrast is rat her bet ween gover nnment a
activities which are private and private activities which
are governnental. (Mathew, J. Sukhdev v. Bhagatram (supra)
at p. 652). But the public nature of the function, if
i mpregnated with governnental character or "tied or entw ned
with Governnent" or fortified by sonme other additiona
factor, may render the corporation an instrunentality or
agency of CGovernnent. ~Specifically, if a departnment of
CGovernment is transferredto  a corporation, it would be a
strong factor supportive of this inference.

(1) 321 U S. 649.
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It -will" thus be seen that there are several factors
whi ch may - have to be considered in determning whether a
corporation is an agency or-instrumentality of Government.
We have referred to sone of these factors and they may be
summari sed as under: whet her there . is any financia
assistance given by the State, and if so, what is the
magni t ude of such assi stance whether there i's any other form
of assistance, given by the State, and if so, whether it is
of the wusual kind or it is extraordinary, whether there is

any control of the managenment- and policies of the
corporation by the State and what is the nature and extent
of such <control, whether the corporation enjoys State

conferred or State protected nonopoly status and whet her the
functions carried out by the corporation are public
functions closely related to governnental functions.. This
particul arisation of rel evant~ factors is however not
exhaustive and by its very nature it cannot be, because with
i ncreasi ng assunption of new tasks, grow ng conplexities of
nmanagenent and adm ni stration  and t he necessity of
continuing adjustrment in relations between the corporation
and Governnment calling for flexibility, adapt ability and
i nnovative skills, it is not possible to make an-exhaustive
enuneration of the tests which would invariably and in al
cases provide an unfailing answer to the question whether a
corporation is governmental instrunentality or agency.
Mor eover even anongst these factors which we have descri bed,
no one single factor will yield a satisfactory answer to the
guestion and the court will have to consider the cunul ative
effect of these various factors and arrive at its decision
on the basis of a particularised inquiry into the facts and
ci rcunst ances of each case. "the dispositive question in any
stale action case," as pointed out by Douglas,  J., in
Jackson v. Metropolitan Edison Conpany (supra) "is not
whet her any single fact or relationship presents a
sufficient degree of state involvenment, but rather whether
the aggregate of all relevant factors conpels a finding of
state responsibility." It is not enough to examine seriatim
each of the factors upon which a corporation is clained to
be an instrunmentality or agency of CGovernnment and to di smiss
each individually as being insufficient to support a finding
of that effect. It is the aggregate or cumnul ative affect of
all the relevant factors that is controlling. G

Now, obvi ously wher e a corporation is an
instrunmentality or agency of Governnment, it would, in the
exercise of its power or discretion, be subject to the same
constitutional or public lawlimtations as Government. The
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rule inhibiting arbitrary action by Government which we have
di scussed above nust apply equally where such corporation is
dealing with the public, whether by way of giving jobs or
entering into contracts or otherwise, and it cannot act
arbitrarily
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and enter into relationship with any person it likes at its
sweetwi I, but its action mnust be in conformty with sone

principle which neets the test of reason and rel evance.

This rule also flows directly from the doctrine of
equality enmbodied in Art. 14. It is now well settled as a
result of the decisions of this Court hl E P. Rayappa v.
State cf Tam | Nadu(l) —and Maneka Gandhi v. Union of
India(2) that Article 14 strikes at arbitrariness in State
action and ensures fairness and equality of treatnment. It
requires that State action nust not be arbitrary but rnust be
based on sone rational and relevant principle which is non-
discrimnatory: it nust not be guided by any extraneous or
irrel evant considerations, because that would be denial of
equality.. The principle of reasonableness and rationality
which is legally as well as philosophically an essentia
el enent of equality or ~non-arbitrariness is protected by
Article 14 and it nust characterise every State action
whether it be under authority of lawor in exercise of
executive power w'thout naking of law. = The State cannot,
therefore act arbitrarily in entering into relationship
contractual or otherwise with a third party, but its action
must conform to sonme standard or norm which i's rational and
non-di scrimnatory. - This principle was recogni sed and
applied by a Bench of this Court presided over by Ray, C. J.,
in Erusian Equiprment and Chemcals v. State of Wst Benga
(supra) where the learned Chief Justice pointed out that
"the State can carry on executive function by making a | aw
or without making a law. The exercise of such powers and

functions in trade by the State is subject to Part Il of
the Constitution. Article 14 speaks of equality before the
law and equal protection of  the laws. Equality of

opportunity should apply to natters of public contracts. The
State has the right to trade. The State has there the duty
to observe equality. An ordinary individual can choose not
to deal wth any person The Governnent cannot —choose to
exclude persons by discrimnation. The —order of black-
listing has the effect of depriving a person of equality of
opportunity in the nmatter of public contract. A person who
is on the approved list is unable to enter into advantageous
relations with the Government because of the order of

blacklisting.... A citizen has a right to claim equa
treatnment to enter into a contract which may @ be proper
necessary and essential to his lawful calling....It is'true

that neither the petitioner nor the respondent has any right
to enter into a contract but they are entitled to equa
treatnment with others who offer tender or quotations for the
purchase of the

(1) [1974] 2 S. C R 348.

(2) 19781 2 S. C R 621
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goods." It nust, therefore follow as a necessary corollary
fromthe principle of equality enshrined in Article 14 that
though the State is entitled to refuse to enter into
rel ationship with any one, yet if it does so, it cannot
arbitrarily choose any person it likes for entering into
such rel ationship and di scrim nate between persons simlarly
circunstanced, but it nust act in confornmity wth sone
standard or principle which neets the test of reasonabl eness
and non-di scrimnation and any departure from such standard
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or principle would be invalid unless it can be supported or
justified on sone rational and non-discrimnatory ground.

It is interesting to find that this rule was recogni sed
and applied by a Constitution Bench of this Court in a case
of sale of kendu |eaves by the Government of Olissa in
Rashbi hari Panda v. State of Oissa.(1) The trade of kendu
leaves in the State of Orissa was regulated by the Orissa
Kendu Leaves (Control of Trade) Act, 1961 and this Act
created a nonopoly in favour of the State so far as purchase
of kendu |eaves from growers and pluckers was concerned.
Section 10 of the Act authorised the Governnment to sell or
ot herwi se di spose of kendu |eaves purchased in such nanner
as the Governnment mght direct. The Governnent first evol ved
a schenme under which it offered to renew the Licences of
those traders who in _its view had worked satisfactorily in
the previous year and had regularly paid the anmount due from
them The schenme was challenged and realising that it m ght
be struck  down, the -Governnent wthdrew the scheme and
instead, decided to invite tenders for advance purchase of
kendu | eaves but restricted the invitation to those
i ndi viduals who had carried out contracts in the previous
year W thout default ~and to the satisfaction of the
CGovernment. This nethod of sale of kendu | eaves was al so
chall enged by filing a wit petition on the ground inter
alia that it was /violative of Articles 14 and 19(1)(g) and
this chall enge, though negatived by the H gh Court, was
upheld by this Court in appeal. The Court pointed out that
the original schene of offering to enter into contracts with
the old licences and to renew their terns was open to grave
objection, since it -sought arbitrarily to exclude many
persons interested in the trade and the new -schene under
whi ch the Governnent restricted the -invitation to nmake
offers to those traders who had carried out their contracts
in the previous year w thout default andto the satisfaction
of the Governnment was al so objectionable, since the right to
make tenders for the purchase of kendu |eaves being
restricted to a limted

(1) [1969] 3 S.C R 374.
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class of persons, it effectively shut out all other persons
carrying on trade in kendu | eaves and al so the new entrants
into that business and hence it was ex-facie discrimnatory
and i nposed unreasonable restrictions upon the right of
persons other than the existing contractors to carry on
busi ness. Both the schemes evolved by the Governnent were
thus held to be violative of Articles 14 "and 19(1)(9)
because they "gave rise to a nonopoly in the trade in kendu
| eaves to certain traders and singled out other traders for
discrimnatory treatnent". The argunent that existing
contractors who had carried out their obligations in the
previous year regularly and to the satisfaction  of the
CGovernment formed a valid basis of classification bearing a
just and reasonable relation to the object sought to be
achieved by the sales namely, effective execution of the
nonopoly in the public interest, was also negatived and it

was pointed out that: "exclusion of all persons interested
inthe trade, who were not in the previous year |icencees,
is ex facie arbitrary; it had not direct relation to the

obj ect of preventing exploitation of pluckers and growers of
kendu | eaves, nor had it any just or reasonable relation to
the securing of the full benefit fromthe trade, to the
State".

The Court referred to the offer made by a well known
manuf acturer of bidis for purchase of the entire crop of
kendu | eaves for a sumof Rs. 3 crores which was turned down
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by the Governnent and expressed its surprise that no
expl anati on was attenpted to be given on behalf of the State
as to why such an offer, fromwhich the State stood to gain
nore than Rs. 1 crore, was rejected by the Governnent. It
will be seen from this judgnent that restricting the
invitation to submt tenders to a limted class of persons
was held to be violative of the equality clause, because the
classification did not bear any. just and reasonable
relation to the object sought to be achieved, nanely,
selling of kendu leaves in the interest of general public.
The standard or norm laid down by the Governnent for
entering into contracts of sale of tendu | eaves with third
parties was discrimnatory and could not stand the scrutiny
of Article 14 and hence the schene was held to be invalid.
The Court rejected the contention of the Governnent that by
reason of section 10 it was entitled to dispose of kendu
| eaves in such manner _as it thought fit and there was no
[imtation upon its power to enter into contracts for sale
of kendu /| eaves with such persons it |iked. The Court held

that the " Governnent was, in the exercise of its power to
enter into_ contracts for ~sale of ‘kendu |eaves; subject to
the constitutional limtationof Article 14 and it could not

act arbitrarily in selecting persons with whomto enter into
contracts and discri'm nate against others simlarly situate.
The Court criticised
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the Government for not giving any explanation as to why an
offer for a large amount was not accepted, the clearest
i mplication being that the Government rmust act in the public
interest; it cannot act arbitrarily and w thout reason and
if it does so, its action would be liable to be-invalidated.
This decision wholly supports the view we are taking in
regard to The applicability of t he rul e agai nst
arbitrariness in State action. B

W may also in this connection refer to the decision of
this Court in C. K Achuthan v. State of Kerala(l), where
H dayatul l ah, J., speaking on behalf of The Court made
certain observation which was strongly relied upon'on behal f
of the respondents. The facts of this case were that the
petitioner and the 3rd respondent Co-operative MLk Supply
Uni on, Cannanore, submitted tenders for the supply of mlk
to the Government hospital at Cannanore for the year 1948-
49. The Superintendent who scrutinised the tenders accepted
that of the petitioner and conmunicated the reasons for the
decision to the Director of Public Health. The resulting
contract in favour of the petitioner was, ~however,
subsequently cancelled by issuing a notice in terms of
clause (2) of the tender, in pursuance of the policy of the
Government that in the matter of supply to . Governnent
Medi cal Institutions the Co-operative MIk Supply /Union
shoul d be given contract on the basis of prices filed by the
Revenue Department. The petitioner challenged The deci sion
of the GCovernment in a petition wunder Article 32 of the
Constitution on the ground inter alia that there had been
di scrimnation against himvis-a-vis the 3rd respondent and
as such, there was contravention of Article 14 of the
Constitution. The Constitution Bench rejected this
contention of the petitioner and whil e doi ng S0,
Hi dayatullah, J., made the follow ng observation: "There is
no discrimnation, because it is perfectly open to the
Government, even as it is to a private party, to choose a
person to their liking, to fulfil contracts which they w sh
to be perforned. Wien one person is choosen rather than
another, the aggrieved party cannot claimthe protection of
Article 14, because the choice of the person to fulfil a
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particular contract nust be left to the Governnent." The
respondents relied very strongly on this observation in
support of their contention that it is open to the 'State’
to enter into contract wth any one it |likes and choosing
one person in preference to another for entering into a
contract does not involve violation of Article la. Though
the language in which this observation is couched is rather
wide, we do not think that in naking this observation, the
Court. intended to lay down any absolute proposition
permtting the state to act arbitrarily in the mtter of
entering into contract with

(1) [1959] Supp. 1 S C. R 787.
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third parties. W have no doubt that the Court could not
have intended to lay down such a proposition because
Hi dayatullah J. who delivered the judgment of the Court in
this case was also a party to the judgnent in Rashbihari
Panda v. State of Oissa (supra) which was al so a deci sion
of the! Constitution Bench, where it was held in so nany
terns that ~the State cannot act arbitrarily in selecting
persons with ~whomto enter into contracts. Ooviously what
the Court meant to say was that nerely because one person is
chosen in preferenceto another, it does not follow that
there is a violation of Article 14, because the Governnent
nmust necessarily be entitled to nmake a choice. But that does
not mean that the choice be arbitrary or fanciful. The
choice nust be dictated by public interest and Mist not be
unr easoned or unprincipl ed.

The respondents ‘also relied on the decision of this
Court in Trilochan Mshra v. State of Orissa & ors. (1) The
conplaint of the petitioner -in that case was that the bids
of persons naking the highest tenders were not accepted and
persons who had made |esser bids were asked to raise their
bids to the highest offered and their-re vised bids were
accepted. The Constitution Bench negatived this conplaint
and speaking through Mtter, J., observed:

"Wth regard to the grievance that in sonme cases
the bids of persons maki ng the hi ghest tenders were not
accept ed, The facts are that persons who had nade
lower bids were asked to raise their bids to the
hi ghest offered before the sane were accepted. Thus
there was no loss to Governnment and nerely because the
Government preferred one tender to another no conpl ai nt
can be entertai ned. Governnment certainly has aright to
enter into a contract wth a person well known'to it
and specially one who has faithfully perforned his
contracts in the past in preference to an undesirable
or unsuitable or untried person. Mreover, CGovernnent
is not bound to accept the highest tender but’' nmay
accept a lower one in case it thinks that the person

offering the | ower t ender is on an over al

consi deration to be preferred to the higher tenderer."

We fail to see how this observation can help the
contention of the respondents. It does not say that the
Government can enter into contract with any one it likes
arbitrarily and wi t hout reason. On the contrary, it

postul ates that the Governnment nmay reject a higher tender
and accept a |lower one only when there is valid reason |o do
so, as for example, where it is satisfied that the person
of fering the Lower
1) [1971] 3 S. C C 153.
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tender is on an overall consideration preferable to the
hi gher tenderer. There nust be sone relevant reason for
preferring one tenderer to another, and if there 1is, the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 29 of 38

Government can certainly enter into contract with the forner
even though his tender nmay be lower but it cannot do so
arbitrarily or for extraneous reason

There was also one other decision of this Court in
State of Orissa v. Harinarayan Jaiswal & ors. (1) which was
strongly relied upon on behalf of the respondents. There the
respondents were the highest bidders at an auction held by
the orissa Governnent through the Excise Comm ssioner for
the exclusive privilege of selling by retail country |iquor
in some shops. The auction was held pursuant to an order
dated 6th January, 1971 issued by the CGovernnent of orissa
in exercise of the power conferred under section 29(2) of
the Bihar & orissa Excise Act, 1915 and clause (6) of this
order provided that "no sale shall be deemed to be fina
unl ess confirned by the State CGovernment who shall be at
liberty to accept or reject any bid wthout assigning any
reason therefor". ~The Governnment of orissa did not accept
any of ~the bids  made at the auction and subsequently sold
the privilege by negotiations ~with sone other parties. One
of the contentions raised on behalf of the petitioners in
that case was that the power retained by the Governnent "to
accept or reject many bid wi'thout any reason therefor" was
an arbitrary power violative of Articles 14 and 19(1) (9).
This contention was negatived and Hegde, J. speaking on
behal f of the Court observed:

"The Governnent is the guardian of the finances of
the State. It is expected to protect  the financia
interest of the State. Hence quite naturally, the
| egi sl ature has enpowered the Government to see that
there is no leakage in-its revenue. It is for the
Government to decide whether the price offered in on
auction sale is adequate. While accepting or rejecting

a bid, it is nerely perforning an executive function
The correctness of its conclusion is not open to
judicial review W fail “to see how the plea of

contravention of Article 19(1)(g) or Article 14 can
arise in these cases. The Governnments power to sell the
exclusive privilege set out in section 22 was not
denied. It was also not disputed that these privil eges
could be sold by public auction.  Public auctions are
held to get the best possible price. Once these aspects
are recogni sed, there appears to be no basis for
contendi ng that the owner of the privileges
(1) [1972] 2 sS.C. C. 36.
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in question who had offered to sell themcannot decline
to accept the highest bid if he thinks that the price
of fered i s inadequate.”
It will be seen fromthese observations that the validity of
clause (6) of the order dated 6th January, 1971 was upheld
by this Court on the ground that having regard to the object
of holding the auction, nanely, to raise revenue, the
CGovernment was entitled to reject even the highest bid, if
it thought that the price offered was inadequate. The
Government was not bound to accept the tender of the person
who offered the highest anmpbunt and if the Governnent
rejected all the bids mmde at the auction, it did not
i nvol ve any violation of Article 14 or 19(1)(g). This is a
sel f-evident proposition and we do not see how it can be of
any assistance to the respondents.
The | ast decision to which reference was made on behal f
of the respondents was the decision in P. R Queninv. M K
Tendel (1) This decision nerely reiterates the principle laid
down in the earlier decisions in Trilochan Mshra v. State
of Orissa (supra) and State of Orissa v. Harinarayan Jai swa
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(supra) and points out that a condition that the Governnent
shall be at liberty to accept or reject any bid without
assigning any reason therefor is not violative of Article 14
and that "in matters relating to contracts wth the
CGovernment, the latter is not bound to accept the tender of
the person who offers the highest ambunt”. Now where does it
say that such a condition permts the Governnment to act
arbitrarily in accepting a tender or that under the guise or
pretext of such a condition, the Governnent nmay enter into a
contract with any person it likes, arbitrarily and w thout
reason. In fact the Court pointed out at the end of the
judgrment that the act of the Government was not "shown to be
vitiated by such arbitrariness as shoul d cal l for
interference by the Court";, recognising clearly that if the
rejection of the tender of the 1st respondent were
arbitrary, the Court would “have been justified in striking
it down as invalid.

Now this rule, flowwng as it does from Article 14,
applies to every State action and since "State" is defined
in Article 12 to include not only the Governnent of India
and the Governnent of each of “the States, but also "al
local or other authorities within the territory of India or

under the control of the Governnent of India", it must apply
to action of "other authorities" and they nmnust be held
subject to the /'same constitutional |limtation as the

CGovernment. But the question arises what are the "other
authorities" contenplated by Article 12 which fall within
the definition of "State’ ? on this ques-
(1) [1974] 3 S.. C R 64.
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tion considerable light is thrown by the decision of this
Court in Rajasthan Electricity Board v. Mhan Lal(1). That
was a case in which this Court was called upon to consider
whet her the Rajasthan Electricity  Board was an 'authority’
within the meaning of the expression "other authorities" in
Art. 12. Bhargava, J., delivering the judgnent  of the
maj ority pointed out that the expression "other authorities"
in Art. 12 would include all constitutional and statutory
authorities on whom powers are conferred by | aw._The | earned
Judge also said that if any body of persons has authority to
i ssue directions the disobedi ence of which  would be
puni shabl e as a crimnal of fence, that  would be an
indication that that authority is 'State’'. Shah, J., who
delivered a separate judgnent, agreeing with the concl usion
reached by the mmjority, preferred to give a slightly
different neaning to the expression "other authorities". He
said that authorities, constitutional or statutory, would
fall within the expression "other authorities™ only if they
are invested with the sovereign power of the State, nanely,
the power to nake rul es and regul ati ons which have the force
of law. The ratio of this decision nay thus be stated to be
that a constitutional or statutory authority would be within
the meaning of the expression "other authorities", if it has
been invested with statutory power to issue binding
directions to third parties, the disobedi ence of which would
entail penal consequence or it has the sovereign power to
make rules and regulations having the force of law This
test was followed by Ray, C. J., in Sukhdev v. Bhagat Ram
(supra). Mathew, J., however, in the same case, propounded a
broader test, nanely, whether the statutory corporation or

ot her body or authority, clained to fall wthin the
definition of State', is as instrunentality or agency of
Government: if it is, it would fall wthin the nmeaning of

the expression ’other authorities’ and wuld be State’.
VWi | st accepting the test laid down in Rajasthan Electricity
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Board v. Mhan Lal (supra), and followed by Ray, C. J., in
Sukhdev v. Bhagat Ram (supra), we would, for reasons already
di scussed, prefer to adopt the test of CGovernnenta
instrumentality or agency as one nore test and perhaps a
nore satisfactory one for determ ning whether a statutory
corporation, body or other authority falls wthin the
definition of 'State'. If a statutory corporation, body or
other authority is an instrumentality or agency of
CGovernment, it would be an 'authority’ and therefore 'State’
within the nmeaning of that expression in Article 12.

It is necessary at this stage to refer to a few
decisions of this Court which seemto bear on this point and
which require a little

(1) [1967] 3 S C R 377
11-904 SCl /79
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expl anation. The first “is the decision in Praga Tools
Corporation v. C. A~ Imanuel.(1l) This was a case in which

sone of the worknmen sought a wit of mandanus agai nst Praga
Tool s Corporation which was -~ a conpany wth 56 per cent of
its share capital held by the Central Governnment, 32 per
cent by the Andhra Pradesh Governnent and 12 per cent by
private individuals. ~The Court held that a wit of nandanus
did not |ie, because Praga Tools Corporation "being a non
statutory body and one i ncorporated under the Conpani es Act,
there was neither a / statutory nor a public duty inposed on
it by a statute in respect of which -enforcenent could be
sought by neans of mandanus, nor ~was there in its workmnen
any corresponding legal right for enforcenent  of any such
statutory or public duty.” (enmphasis supplied). It is
difficult to see how this decision can be of any help in
deciding the present issue before us. ~ This was not a case
wher e Praga Tools Cor poration cl ai med to be an
instrumentality of government or ~an 'authority’ within the
meani ng of Article 12. The only question was whether a wit
of mandamus could lie and it was held that since there was
no duty inposed on Praga Tool = Corporation by statute, no
wit of nmandanus could issue against it.

The second decision to which we nust refer is that in
Heavy Engi neering Mazdoor Union v. State of Bihar(2). The
guestion which arose in this case was whet her a reference of
an industrial di spute between the Heavy Engi neeri ng
Corporation Limted (hereinafter referred to as t he
"Corporation’) and the Union nade by the State of Bihar
under section 10 of the Industrial D sputes Act, 1947 was
valid. The argument of the Union was that the industry in
guestion was "carried on under the authority of the Centra
Government" and the reference could, therefore, be nade only
by the Central Governnent. The Court held that the words
"under the authority" mean "pursuant to the authority, such
as where an agent or a servant acts under of pursuant to the
authority of his principal or master"” and on this view, the
Court addressed itself to the question whet her.  the
Corporation could be said to be carrying on business
pursuant to the authority of the Central Governnment. The
answer to this question was obviously 'no because the
Corporation was carrying on business in virtue of the
authority derived from its menorandum and articles of
associ ation and not by reason of any authority granted by
the Central Governnent. The Corporation, in carrying on
busi ness, was acting on its own behalf and not on behal f of
the Central Covernment and it was therefore not a servant or
agent of the Central Governnment in the sense that its
actions would bind the Central Government. There

(1) [1969] 3 S. C R 773,
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(2) [1969] 3 S. C. R 995.
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was no question in this case whether the Corporation was an
instrumentality of the Central Government and therefore an
"authority within the neaning of Article 12. W may point
out here that when we speak of a Corporation being an
instrunentality or agency of Governnment, we do not nean to
suggest that the Corporation should be an agent of the
Governnment in the sense that whatever it does should be
bi nding on the Government. It is not the relationship of
principal and agent which is relevant and material but
wet her the Corporation is an instrumentality of the
Government in the sense ‘that a part of the governing power
of the State is located in the Corporation and though the
Corporation is acting on its own behalf and not on behal f of
the Government, its actionis really in the nature of State
action. This decision dealing ~with an altogether different
poi nt has no bearing on the present issue.

W nay then refer to the decision in S. L. Aggarwal v.
CGeneral  Manager, ~ H ndustan Steel Limted.(1l) This decision
has al so no relevance to the point at issue before us, since
the only question in that case was wether all Assistant
Surgeon in the enploynent ~of H ndustan Steel Linmted could
be said to be holding a civil post wunder the Union or a
State so as to be entitled to the protection of Article
311(2) of the Constitution. The Court ~ held that H ndustan
Steel Limted was not a departnment of the  Governnent nor
were its enployees hol ding posts under the State within the
meani ng of Article 311(2). The decision was clearly right
and indeed it could not be otherw se since H ndustan Stee
Limted, which was a distinct and i ndependent legal entity,
was not a departnent of the Governnent and could not be
regarded as State for the purpose of Article 311(2). It nmay
be noted that the Court was not concerned with the question
whet her Hi ndustan Steel Limited was -an ’authority’ wthin
the meaning of Articlc 12.

Lastly, we nust refer tothe decision in Sarbhajit
Tewari v. Union of India & ors.(2) where the question was
whet her the Council of Scientific and Industrial Research
was an 'authority’ within the nmeaning of Article 12. The
Court no doubt took the view on the basis of facts rel evant
to the constitution and functioning of the council that it
was not an 'authority’, but we do not find any discussion in
this case as to what are the features which nust be present
before a corporation can be regarded as an "authority’
within the nmeaning of Article 12. This decision does not |ay
down any principle or test for the purpose of deternining
when a corporation can be said to be an "authority’. If at
all any test can be gleaned fromthe decision, it is

(1) [1970] 3 S. C R 363.

(2) [1975] 1 S. C C 485.
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whet her the Corporation is ’'really an agency of the
Government". The Court seenmed to hold on The facts that the
Council was not an agency of the Governnment and was,
therefore, not an "authority’.

W nmay exanmine, in the Ilight of this discussion
whet her the 1st respondent, nanely, the Internationa
Airport Authority of India,, can be said to be an authority
falling within the definition of 'State’ in Article 12. It
is necessary to refer to some of the provisions of the
I nternational Airport Authority Act, 1971 (hereinafter
referred to as the Act) for the purpose of determning this
guestion. Sub-section (1) of section 3 of the Act provides
that the Central CGovernment shall constitute an authority to
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be called the International Airport Authority of India, to
whom we shall hereafter refer as the 1st respondent. Sub-
section (2) states that the 1 st respondent shall be a body
corporate having perpetual succession and a common seal and
sub-section (3) enacts that the Ist respondent shall consist
of a Chairman to be appointed by the Central CGovernnent, the
Director General of Cvil Aviation exofficio and not |ess
than six and not nore than thirteen nenbers to be appointed
by the Central Government. The term of office of every
menber of the 1st respondent is prescribed by sub-section
(1) of section 5 to be 3 years, but the Central Governnent
is given under the Provi so power to termnate the
appoi ntnent of any nenber who is not a servant of the
CGovernment after giving him notice as also to term nate at
any time the appointnment of any nenber who is a servant of
the CGovernment. The power ~to renove a nmenber in certain
specified circunstances  is also vested in the Centra
CGover nrent. under~ section 6. Section 32, sub-section (1)
provides that ~as from the date appointed by the Centra
CGovernment all properties and other assets vested in the p
Central CGovernment for the purposes of the airport and
admi ni stered by the Director GCeneral of GCivil Aviation
i medi ately before such ~date shall vest in the 1st
respondent and all debts, obligations and Iliabilities
incurred, all contracts entered into and all matters and
things engaged to be done by, wth or for the Centra
Covernment imrediately before such date shall be deened to
have been incurred, entered into and engaged to be done by,
with or for the 1st respondent. This sub-section al so says
that all non-recurring expenditure incurred by the Centra
Government for or in connection with the purposes of the
airport upto the appointed date and declared to be capita

expenditure by the Central CGovernnent shall be treated as
the capital provided by the Central Governnent to the 1st
respondent and all sums of mney due to the Centra
CGovernment in relation to the airport inmredi ately before the
appoi nted date shall be deened to be due to /the 1st

respondent. The 1st respondent s also given the power to
institute or continue all suits

1053

and other [|egal proceedings instituted or which could have
been instituted by or against the Central Governnent for any
matter in relation to the airport and every enpl oyee hol di ng
any office under the Central Governnent i mediately before
the appointed date solely or mainly for or in connection
with the affairs of the airport shall be treated as on
deputation with the 1st respondent. Sub-section (1) of
section 12 also enacts simlar provisions with regard to the
air navigation services and the buildings used exclusively
for such services inmmedi ately before the appointed date. The
functions of the 1st respondent are specified in section 16:
sub-section (l) provides that, subject to the rules, if any,
made by the Central CGovernnent in this behalf, it shall be
the function of the 1st respondent to manage the airports
efficiently and sub-section (2) casts an obligation on the 1
st respondent to provide at the airports such services and
facilities as are necessary or desirable for the efficient
operation of air transport services and certain specific
functions to be perforned by the 1st respondent are
particul arised in sub-section (3). These. functions were,
until the appointed date, being carried out by the Centra
CGovernment but now under Section 16 they are transferred to
the ] st respondent. Section 20 provides that after making
provision for reserve funds, bad and doubtful debts,
depreciation in assets and an other natters which are
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usual |y provided for by conpanies, the 1st respondent shal
pay the balance of its annual net profits to the Centra
CGovernment. Section 21 requires the 1st respondent to submt
for the approval of the Central Covernnent a statenent of
the programme of its activities during the forthcom ng
financial year as well as its financial estimate in respect
thereof at |east three nonths before the commrencenent of
each financial year and section 24 provides that the
accounts of the 1st respondent shall be audited annually by
the Comptroller and Auditor General and the accounts as
certified by the Conptroller and Auditor General or any
ot her person appointed by himin this behalf, together with
the audit report thereon, shall be forwarded to the Centra
Governnment and the Central  Governnent shall cause the sane
to be laid before both Houses of Parlianent. The 1st
respondent is also required by section 25 to prepare and
submit to the Central Governnent, as soon as nay be after
the end of each  financial year, a report giving an account
of its| activities during the financial year and this report
has to be laid before both Houses of Parlianment by the
Central Government. The officers and enployees of the 1st
respondent are deenmed by section 28 to be public servants
and section 29 gives themimunity fromsuit, prosecution or
other legal proceeding for anything in  good faith done or
intended to he done in pursuance of the Act or any rule or
regul ation made under it. Section 33 -confers power on the
Central Governnent
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to tenporarily divest the 1st respondent fromthe managenent
of any airport and to direct the 1st respondent to entrust
such managenent to any other person. The Central Governnment
is also enpowered by section 34 |0 supersede the 1st
respondent under certain specified circunstances. Section 35
gi ves power to the Central Governnment to give directions in
witing from time to time ~on questions of policy and
provides that the 1 st respondent shall in the discharge of
its functions, and duties, be bound by such directions.
Section 36 confers rule naking power on the Centra
CGovernment for carrying out the purposes of the Act and
power to make regul ations is conferred on the 1st respondent
under section 37. Section 39 provides that any regul ation
made by the 1st respondent under any of the clauses (g) to
(m of sub-section (2) of section 37 may nake it Penal to
contravene such regul ati on.

It will be seen fromthese provisions that there are
certain features of the 1 st respondent which are el oquent
and throw considerable light on the true nature of the 1st
respondent. In the first place, the chairman and nmenbers of
the 1st respondent are all persons nom nated by the Centra
CGovernment and the Central Government has al so the power to
termnate their appointnent as also to renove them in
certain specified circunstances. The Central CGovernment is
al so vested with the power to take away the managenment of
any airport fromthe 1st respondent and to entrust it to-any
ot her person or authority and for certain special reasons,
the Central CGovernment can al so supersede t he | st
respondent. The Central Governnent has also power to give
directions in witing,, from tinme to tinme on questions of
policy and these directions are declared binding on the 1st
respondent. The 1st respondent has no share capital but the
capital needed by it for carrying out its functions is
provided wholly by the Central Governnent. The bal ance of
the not profit nade by the Ist respondent after naking
provision for various charges, such as reserve funds, had
and doubtful debts depreciation in assets etc. does not
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remain with the 1st respondent and is required to be paid
over o the Central Governnent. The 1st respondent is al so
required to submit to the Central GCovernment for its
approval a statenent of the progranme of its activities as
also the financial estimate and it nust follow as a
necessary corollary that the 1 st respondent can carry out
only such activities and incur only such expenditure as is
approved by the Central Government. The audited accounts of
the 1st respondent together with the audit report have to be
forwarded to the Central CGovernment and they are required to
be laid before both Houses of Parlianent. So far as the
functions of the 1st respondent are concerned, the entire
departnment of the Central Governnent relating to the
admnistration of airports and air nevigation services
together with its
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properties and assets, debts, ~obligations and liabilities,
contracts, causes A of action and pending litigation is

transferred to the 1st respondent and the 1st respondent is
charged with carrying out the sane functions which were,

until the _appointed date,  being carried out by the Centra

CGovernment. The enpl oyees and officers on the 1st respondent
are al so deened to be public servants and the 1st respondent
as well as its nenbers, officers and enployees are given
imunity for anything” which is in good faith done or
i ntended to be done  in pursuance of the Act or any rule or
regul ation made wunder it. The 1st respondent is al so given
power to frame Regul ations and to provide that contravention
of certain speci fied Regul ations shall entail pena

consequence. These provisions clearly show'that every test
di scussed above is satisfied in the case of the 1st
respondent and they |eave no doubt that the 1st respondent
is an instrunentality or agency of ~the Central Governnent
and falls within the definition of 'State’ both on the
"narrow view taken by the majority in Sukhdev v. Bhagat Ram
(supra) as also on the broader view of Mathew, J., adopted
by us.

It is, therefore, obvious ‘that both having 'regard to
the constitutional nandate of Article 14 as also the
judicially evolved rule of admnistrative law, the 1st
respondent was not entitled to act arbitrarily in accepting
the tender of the 4th respondents, but was bound to conform
to the standard or normlaid down in paragraph 1 -of the
notice inviting tenders which required that only a person
running a registered IInd Cass hotel or- restaurant and
having at least S years’ experience as 'such should be
eligible to tender. It was not the contention of the
appel lant that this standard or normprescribed by the 1st
respondent was discrimnatory having no just or reasonable
relation to the object of inviting tenders nanely, to award
the contract to a sufficiently experienced person-who woul d
be able to run efficiently a 1Ind class restaurant at the
airport. Admittedly the standard or norm was reasonable and
non-di scrimnatory and once such a standard or norm for
running a |lInd Class restaurant should be awarded was laid
down, the 1st respondent was not entitled to depart fromit
and to award the contract to the 4th respondents who did not
satisfy the condition of eligibility prescribed by the
standard or norm If there was no acceptable tender froma
person who satisfied the condition of eligibility, the 1st
respondent could have rejected the tenders and invited fresh
tenders on the basis of a less stringent standard or norm
but it could not depart fromthe standard or norm prescri bed
by it and arbitrarily accept the tender of the 4th
respondents. When the 1st respondent entertained the tender
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of the 4th respondents even though they did not have 5
years’ experience of running a Ilnd O ass
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restaurant or hotel, denied equality of opportunity to
others simlarly situate in the matter of tendering for the
contract. There m ght have been nmany other persons, in fact
the appellant hinself clained to be one such person, who did
not have 5 years’ experience of running a Ilnd dass
restaurant, but who were otherw se conpetent to run such a
restaurant and they nmight also have conpeted with the 4th
respondents for obtaining the contract, but they were
precluded from doing so by the condition of eligibility
requiring five years' experience. The action of the 1st
respondent in accepting the tender of the 4th respondents,
even though they did not satisfy the prescribed condition of
eligibility, was clearly discrimnatory, since it excluded
other person simlarly situate from tendering for the
contract and it was plainly arbitrary and w thout reason

The acceptance of the tender of the 4th respondents was, in
the circunstances invalid as being violative of the equality
cl ause of the Constitution as also of the rule of
administrative law inhibiting arbitrary action.

Now, on this view we should have ordinarily set aside
the decision of the,- 1st respondent accepting the tender of
the 4th respondents and the contract resulting from such
acceptance but in/ view of the peculiar facts and
ci rcunst ances of the present case, we do not think it would
be a sound exercise of discretion onour part to upset that
decision and void the contract. It does appear from the
affidavits filed by the parties that the appellant has no
real interest in the result of the litigation, but has been
put up by A S Irani for depriving the 4th respondents of
the benefit of the contract secured by them W find that a
nunber of proceedi ngs have been instituted for this purpose
fromtime totine by A S . lrani either personally or by
instigating others to take such proceedings. The first salvo
in the battle against the 4th respondents was fired by K S.
Irani, proprietor of Cafe Excelsior, who filed a suit
chal | engi ng the decision of the 1st respondent to accept the
tender of the 4th respondents, but in this suit he failed to
obtain an interiminjunction and his appeal was dism ssed by
the H gh Court on 19th Cctober, 1977. It is significant that
when the tenders were opened in the office of the Airport

Director, Cafe Excelsior was represented by A S Irani
whi ch shows that either Cafe Excelsior was a nom nee of A
S. Irani or in any event K S. Irani, proprietor of Cafe

Excel sior, was closely connected with A. S. Irani. Moreover,
it is interesting to note that though the tender of the 4th
respondents was accepted as far back as 19th April, 1977, K
S. lrani did not adopt any proceedi ngs i mediately but filed
the suit only after A S. Irani was inforned by the Airport
Director on 22nd August, 1977 that a final order has been
received fromthe Mnistry
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requiring A S. Irani to imediately close down -his
restaurant and snack bars. It is also a circunstance not

wi thout significance that A. S Irani did not inmediately
take any proceeding for challenging the acceptance of the
tender of the 4th respondents, but filed a suit in his own
nane only after the appeal of K S. Irani was dism ssed by
the High Court on 19th Cctober, 1977. These circunstances
clearly indicate that the suit was filed by K S. lrani at
the instance of A S lrani or in any event in concert with
himand when the suit of K S. Irani failed to achieve the
desired result, A S. Irani stepped into the arena and filed
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his own suit. This suit was for a nandatory injunction
seeking renoval of the two snack bars which had in the
neanti me’ been put up by the 4th respondents pursuant to the
acceptance of their tender by the 1st respondent. But in
this proceeding also A. S. Irani failed to obtain an ad-
interiminjunction. It was only after the failure to obtain
interimrelief in these two proceedings, one by K S. Iran

and the other by A S Irani, that the appellant filed the
present wit petition in the High Court of Bonbay
chal | engi ng the decision of the 1st respondent to accept the
tender of the 4th respondents. Now, it appears from the
record that the appellant was at the material tine
conducting a restaurant called Royal Restaurant and Store
whi ch was owned in partnership by three persons, nanely, J.
K lrani, K M lrani-and G S. lrani. G S. lrani is the
brother of A S. Irani and he was managi ng and | ooki ng after
the restaurant of ‘A S’ Iranic at the airport. It would,
therefore, be afair inference to nake that the appell ant
was well ~/connected with A S, Irani and fromthe manner in
whi ch proceedings with a viewto ‘thwarting the attenpt of
the 4th respondents to obtain the benefit of their contract,
have been adopted one after the other in different names, it
does appear that the  appellant has filed the wit petition
at the instance of A. S. Irani with a viewto helping himto
obtain the contract for the restaurant and the snack bars.
It is difficult to understand why the appellant shoul d have

waited until 8th November, 1977 to file the wit petition
when the tender of 'the 4th respondents was accepted as far
hack as 19th April, 1977. The -explanation given by the

appel lant is that he was not aware of the acceptance of the
tender of the 4th respondents but that is a rather naive
expl anati on which cannot be easily accepted It is not
possible to believe that the appellant who was 'so well
connected with A° S. lrani and G S. Irani did not know that
A 'S lrani had failed to obtain the contract for running
the restaurant and the snack bars and that this contract had
been awarded to the 4th respondents as a result of 'which A
S. lIrani was being pressed to close down his restaurant and
snack bars. W have grave doubts whether this wit petition
was conmenced by the appell ant bona fide
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with a viewto protecting his own interest. Mreover, the
wit petition was filed by the appellant nore than five
nonths after the acceptance of the tender of “the 4th
respondents and during this period, the ~4th respondents
i ncurred consi derabl e expenditure aggregating to about Rs.

1,25,000/- in maki ng arrangenents for putting up the
restaurant and the snack bars and in fact set up the snack
bars and started running the sanme. It would now be / nost

i nequitous to set aside the contracts of the 4th respondents
at the instance of the appellant. The position would have
been different if the appellant had filed the wit petition
i medi ately after the acceptance of the tender of the 4th
respondents but the appellant allowed a period of over five
nonths to elapse during which the 4th respondents altered
their position. W are, therefore, of the viewthat this is
not a fit case in which we should interfere and grant reli ef
to the appellant in the exercise of our discretion under
Article 136 read with Article 226 of the Constitution

We accordingly dismss the appeal and confirmthe order
of the H gh Court rejecting the wit petition. But in the

circunst ances of the case there will be no order as to costs
t hroughout .
P.B.R Appeal dism ssed
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