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These two cross appeal s arise frommatrinoni al proceedings.
The wife is aggrieved by the inpugned reversing judgment of the High
Court declaring her marriage as null and void under Section 11 read
with Section 5(i) of the H ndu Marriage Act 1955 (hereinafter referred
to as '"the Act’ for short). The husband is aggrieved by the part of the
i mpugned judgnent of the Hi gh Court whereby it naintained the
amount of maintenance fixed per month-for the wi fe under Section 25
of the Act.

The facts of this case tell the tragic tale of an Indian woman,
who havi ng gone through two marriages with a child born to her
apprehends destitution as both marriages have broken down.

The husband is an Incone Tax Practitioner in the town of Ratlam

in the State of Madhya Pradesh. Hi's first narriage was sol emni zed
with late Snt. Usha in the year 1963 and from her he has two sons
and one daughter. The narriage of the present wife, it is alleged, was
arranged with one Grdhari Lal Lakhotia on 15.5.1979. According to
the wife, the custonary rituals of marriage were not conpleted as in
the marriage cerenony fanmily nenbers quarrelled over dowy. She

had filed a Divorce Petition No.76/78 in Mtrinonial Court at Anravati
but it was not prosecuted and no decree of divorce was passed. It is
the case of the wife that in accordance with the preval ent customin
Maheshwari conmunity a Chhor Chithhi or a docunent of dissolution

of marriage was executed between the wife and her previ ous husband

on 15.5.1979 and it was later got registered.

After the death of his previous wfe, the present husband
remarried the present wife on 11.7.1981. According to the version of
the wi fe the docunent of registered Chhor Chithhi. was shown and
given to the present husband before his accepting the second
matrinony with the present wife. A daughter, who is naned Puja, was
born fromthe second marriage on 14.7.1983.

The wife alleges that the husband started ill-treating her due to
non-ful ful ment of his demands by her father. She was driven out of
the house in the year 1989. She thereafter filed proceedings in the
Fam |y Court, Bonmbay for grant of a decree of judicial separation and
mai nt enance of Rupees three thousand per nmonth for herself and for
her daughter.

The husband filed a counter-petition seeking declaration of his
second marriage with the present wife, as nullity on the ground that
on the date of second marriage, her narriage with the previous
husband G rdhari Lal Lakhotia, had not been dissolved by any court in
accordance with the provisions of the Act. The husband not only
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di sputed validity of the second marriage but al so parentage of
daught er Puj a.

The Family Court, Bomnbay allowed the petition of the wife and
granted in her favour, a decree of judicial separation. 1t also granted
mai nt enance in the sum Rupees one thousand per nonth to the wife
and Rupees two thousand per nonth to the child. The Famly Court
di smi ssed the counter petition filed by the husband seeki ng decl arati on
of his marriage with the present wife as null and void.

The husband went in appeal to the High Court and the wife
preferred a cross objection. By the inmpugned judgnent the High
Court held that the first marriage of the present wife with her previous
husband havi ng not been di ssolved by any decree of the Court, her
second marriage is in contravention of Section 5(i) of the Act and has
to be declared as nullity under Section 11 of the Act. The H gh Court,
on the above finding, granted a decree of declaration of marriage as
nullity in favour of the husband. Consequently, the Hi gh Court set
asi de the decree of “judicial separation granted to the wife.

Even t hough the H gh Court dismissed the wife's petition for

decree of judicial separation-and granted declaration of the second
marriage as null and void in favour of the husband, it maintained the
decree granting nmai ntenance to the wife and her daughter. Aggrieved
by the order of the Hi gh Court, both the parties are before this Court
in these two cross appeals.

Lear ned counsel appearing for the husband took us in great
detail in the evidence of the partiesled before the Famly Court. He
advanced | engthy argunments in support of his contention that where a
marriage is declared to be null and void by grant of a decree, no order
awar di ng pernmanent alinony or mai ntenance coul d be made in favour
of the unsuccessful party under Section 25 of the Act. Reliance is
pl aced on Nazir Ahmad vs. Enperor [AIR 1936 PC 253]; Mohd.
| kram Hussain vs. State of UP [AIR 1964 SC 1625]; Yamunaba
Anantrao Adhav vs. Anantrao Shivram Adhav [1988 (1) SCC 530]; Raj
Kumar Karwal vs. UO [AIR 1991 SC 47]; K Vima vs.

K. Veeraswany[ JT 1991 (2) SC 182] | and Abbayolla M Subba Reddy
vs. Padmamma[ Al R 1999 AP 19].

Learned counsel Shri SC Birla appearing on the other side for the
wi fe al so took us through the rel evant evidence of the husband and
wi fe recorded before the Famly Court and tried to persuade us to set
aside the decree of nullity of marriage granted by the H gh Court and
refusing grant of decree of judicial separation to the wife.

So far as the appeal preferred by the wife is concerned, on
reconsi deration of the evidence on record, we find no ground to take a
view different fromthe one taken by the Hi gh Court and upset the
concl usion that the second marriage was null and void.”  The wife did
not deny the fact that her marriage was arranged with G rdhari| La
Lakhotia in the year 1973 and after narriage she lived with the

menbers of the family of her previous husband. It is also an adnmitted
fact that she instituted proceedi ngs for obtaining decree of divorce
being Divorce Petition No.76/78 in the Fam |y Court at Anravati. It is

al so not denied that no decree of divorce was obtained fromthe Court
and she only obtained a regi stered docunment of Chhor Chithhi from

her previous husband on 15.5.1979. Existence of such customary

di vorce in Vaish conmmunity of Miheshwaris has not been established.

A Hindu nmarriage can be dissolved only in accordance with the

provi sions of the Act by obtaining a decree of divorce fromthe Court.
In the absence of any decree of dissolution of nmarriage fromthe court,
it has to be held that in law the first marriage of the w fe subsisted
when she went through the second narriage on 11.7.1981 with the
present husband. The appeal preferred by the wife, therefore, against
grant of decree of declaration of her second marriage as void, has to
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be rejected whatever may be the circunstances which existed and the
hardshi ps that the wife had to undergo, as all eged, at the hands of her
second husband.

So far as the husband s appeal agai nst grant of maintenance
under Section 25 of the Act to the wife is concerned, this Court has
granted him | eave to appeal confined to the question as to 'whether
the wife is entitled to naintenance after the Court held that the
marriage was nullity.’

Section 25 of the H ndu Marriage Act confers jurisdiction on the
Matrinonial Court to grant permanent alinmony and mai ntenance to
either of the spouses ' at the tine of passing of any decree’ or 'at any
ti me subsequent thereto.’ Section 25 which arises for interpretation in
the husband’s appeal reads as under
"25. Permanent al i nony and maintenance (1) Any Court
exercising jurisdiction under this Act may, at the tinme of passing
any decree or at any tinme subsequent thereto, on application
made to it for the purpose by either the wife or the husband, as the
case may be, order that the respondent shall pay to the applicant for
her or his mmintenance and support such gross sumor such nonthly
or periodical sumfor a termnot exceeding the Iife of the applicant
as, having regard to the respondent’s own i ncone and ot her
property, if any, the incone and other property of the applicant the
conduct of the parties and other circunstances of the case, it my
seemto the Court to be just, and any such paynment may be
secured, if necessary, by a charge onthe i nmpbvabl e property of the
respondent .
(2) If the Court is satisfied that there is a change in the
ci rcunmst ances of either party at any time after it has nmade an order
under Sub-section(l), it may, at the instance of either party, vary,
nodi fy or rescind any such order in such nmanner as the Court may
deem j ust.
(3) If the Court is satisfied that the party in whose favour an order
has been made under this sectionhas remarried or, if such party is
the wife, that she has not remained chaste, or, if such party is the
husband, that he has had sexual intercourse with any woman outsi de
wedl ock, it may at the instance of the other party vary, nodify or
rescind any such order in such manner as the Court may deem just."

[ Enphasi s suppl i ed]

Lear ned counsel appearing for the respondents took us-through
the Full Bench decision of the Andhra Pradesh H gh Court (supra) and
earlier decisions of this Court to persuade us to take a view that where
the marriage is found to be null and void under Section 11, question of
grant of pernmanent alinmony or maintenance can never arise in favour
of either of the spouses.

The decisions of this Court and Hi gh Courts which have been
relied, in our opinion, are distinguishable and are not directly on the
point of |aw before us. W find that taking into consideration the
di vergent views of various H gh Courts, this Court in the case of
Chand Dhawan vs. Jawaharlal Dhawan [ 1993 (3) SCC 406] has
dealt with the point on the interpretation of Section 25 read w th
Sections 9 to 13 read with Section 5 of the Act. The decision in Chand
Dhawan (supra) squarely covers the point against the husband. It is
true that Chand Dhawan's case (supra) arose fromdifferent facts but
the statenent of law on the interpretation placed on Section 25
answers the question raised by the husband agai nst himon the
conpetence of the court to grant maintenance under Section 25. In
the case of Chand Dhawan (supra) a joint petition filed by the spouses
for grant of a decree of divorce by mutual consent failed as they
wi thdrew their consent during the statutory waiting period. Thereafter
the wife noved a petition for grant of maintenance under Section 25 of
the Act. This Court held that Section 25 can be invoked by either of
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the spouses where a decree of any kind governed by Sections 9 to 13
has been passed and the marriage-tie is broken, disrupted or

adversely affected by such a decree of the Court. The view expressed
is that where the narriage is not dissolved by any decree of the Court,
resort to Section 25 of the Act is not allowed as any of the spouses
whose marriage continues can resort to other provisions for seeking

mai nt enance, |ike Section 125 of the Crim nal Procedure Code or
provi si ons of H ndu Adoption and Mii ntenance Act.

In interpreting the provision of Section 25 in the case of Chand
Dhawan (supra) the Supreme Court categorically held that the
expression 'at the passing of passing any decree,’ as has been used in
Section 25, includes a decree of nullity of marriage. The rel evant
observations read thus:-

“On the other hand, under the H ndu Marriage Act, in contrast,
her claimfor maintenance pendente lite is durated (sic) on the
pendency of a litigation of the kind envisaged under sections 9
to 14 of the Hi ndu Marriage Act, and her claimto pernanent

mai nt enance or alinony is based on the supposition that either
her marital status has been strained or affected by passing a
decree for restitution of conjugal rights or judicial separation in
favour or against her, or her marriage stands dissolved by a
decree of nullity or divorce, with or without her consent. Thus
when her marital status is to be affected or disrupted the court
does so by passing a decree for or against her. On or at the
time of the happening of that event, the court being seisin of
the matter, invokes its ancillary or incidental power to grant
per manent alinony. Not only that, the court retains the
jurisdiction at subsequent stages to fulfill this.incidental or
ancillary obligation when noved by an application on that behalf
by a party entitled to relief. The court further retains the power
to change or alter the order in viewof the changed
circunstances. Thus the whole exercise is within the ganmit

(sic ganut) of a diseased or a broken narriage. And in order to
avoid conflict of perceptions the |egislature while codifying the
H ndu Marriage Act preserved the right of pernmanent

mai nt enance in favour of the husband or the wife, as the case
may be, dependent on the court passing a decree of the kind as
envi saged under sections 9 to 14 of the Act. In other words

wi thout the marital status being affected or disrupted by the
matri noni al court under the H ndu Marriage Act the clai m of

per manent alinony was not to be valid as ancillary or-incidenta
to such affectation or disruption. The wife's claimto

mai nt enance necessarily has then to be agitated underthe

H ndu Adopti ons and Maintenance Act, 1956 which is a

| egi slative measure later in point of tine than the Hi ndu
Marriage Act, 1955, though part of the sane socio-I|egal schene
revol utionizing the | aw applicable to Hindus.

We have thus, in this light, no hesitation in comng to the view
that when by court intervention under the H ndu Marriage Act,
affectation or disruption to the nmarital status has cone by, at
that juncture, while passing the decree, it undoubtedly has the
power to grant pernanent alinmony or maintenance, if that

power is invoked at that time. It also retains the power
subsequently to be invoked on application by a party entitled to
relief. And such order, in all events, remains within the
jurisdiction of that court, to be altered or nodified as future
situations may warrant.

[ Enmphasis supplied ]

In the present case, on the husband's petition, a decree
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declaring the second narriage as null and void has been granted. The

| ear ned counsel has argued that where the marriage is found to be nul

and void \026 neani ng non-existent in eye of law or non est, the present
respondent cannot lay a claimas wife for grant of permanent alinony

or mai ntenance. W have critically exam ned the provisions of Section

25 in the light of conflicting decisions of the H gh Court cited before us.
In our considered opinion, as has been held by this Court in Chand
Dhawan' s case (supra), the expression used in the opening part of
Section 25 enabling the "Court exercising jurisdiction under the Act’
the tinme of passing any decree or at any time subsequent thereto’ to
grant alinony or maintenance cannot be restricted only to, as
contended, decree of judicial separation under Section 10 or divorce
under Section 13. Wen the |egislature has used such wi de expression
as 'at the tinme of passing of any decree,’ it enconpasses within the
expression all kinds of ‘decrees such as restitution of conjugal rights
under Section 9, judicial separation under Section 10, declaring
marriage as null and void under- Section 11, annul nent of marriage as
voi dabl e under Section 12 and Divorce under Section 13.

at

Lear ned counsel for the husbhand has argued that extending the
benefit of Section 25 to even marriages whi ch have been found nul
and void under Section 11 woul'd be against the very object and
pur pose of the Act to-ban and di scourage bi ganmobus marri ages.

It is well known and recogni zed | egal position that customary

H ndu Law | i ke Mohammedan Law perm tted bi ganbus narri ages

whi ch were prevalent in all Hindu famlies and nore so in royal Hindu
famlies. It is only after the H ndu Law was codified by enactments

i ncludi ng the present Act that bar -against biganous narriages was
created by Section 5(i) of the Act. Keepinginto consideration the
present state of the statutory H ndu Law, a bi ganmous narriage may be
declared illegal being in contravention of the provisions of the Act but
it cannot be said to be imoral so as to deny even the right of alinony
or mai ntenance to a spouse financially weak and economically

dependant. It is with the purpose of not rendering a financially
dependant spouse destitute that Section 25 enables the court to award
mai ntenance at the time of passing any type of decree resulting in
breach in nmarriage relationship

Section 25 is an enabling provision. It enpowers the Court in a
mat ri noni al case to consider facts and circunstances of the spouse
appl yi ng and deci de whet her or not to grant permanent alinony or
mai nt enance.

The facts of the present case fully justify grant of naintenance
both to the wife and the daughter. The evidence of the w fe has been
bel i eved by the courts bel ow and according to us rightly so. From
circunst ances preceding and attending the nmarriage, it can safely be
inferred that the present husband nmust have nade reasonabl e
enquiries about the previous narriage of the present wife. The wife's
version is natural and inspires belief that the docunent of Chor Chhithi
was shown and given to the husband. It is proved fromthe phot ocopy
of the foil of Registration, placed on record. According to the wife, the
husband did receive the docunent of Chor Chhithi but has not
produced it before the Family Court. It is argued that it is open to the
wife, if the docunent was registered, to get a copy fromthe
Regi stration office. Even if that was possible, we find no ground to
di shelieve her version that the fact of her previous marriage was not
conceal ed fromthe present husband. The husband is an advocate.

Hi s fal sehood went to the extent of denying his second marriage and
calling his wife only to be a governess of his children fromthe first
wi fe. He unsuccessfully denied even the parentage of daughter Puja,
born through him He failed to | ead any evidence on the illegitimcy of
the child. After the second narriage the parties |ived as husband and
wi fe and they had a considerably long married |life of about nine years
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from1981 to 1990. |In such a situation, the Fam |y Court and Hi gh
Court were fully justified in holding that the wife deserves to be
grant ed mai nt enance under Section 25 of the Act.

Lastly, it is urged by counsel for the wife that daughter Puja is
now of marri ageabl e age and the mmi ntenance of total Rupees three
thousand granted to them therefore, deserves to be suitably
enhanced to fulfill their present needs. W say nothing on this prayer
at this stage because it is always open to the wife and the daughter in
accordance with sub-section (2) of Section 25, to approach the
Matrinonial Court to suitably enhance the quantum of maintenance
granted to them |If such an application is nmade to the Matrinonia
Court, it shall be decided after hearing the husband in accordance with
I aw.

W are told that the order of the High Court in so far as it directs
the husband to return-ornanents of the wife or its equivalent value in
the sum of Rs.3,25,650/- with 9% per annum is a subject-matter of a
separate appeal . ~ W, therefore, express no opinion with regard to the
sane.

In the result, both the appeals preferred by the parties are
di sm ssed and the i mpugned judgments of the Hi gh Court, to the
extent of granting decree of declaration of marriage as nullity and
granting maintenance to the wife and daughter are naintai ned. The
husband shall pay all the arrears of mmintenance to the wife and
daughter. The earlier order made on 2.3.2001 passed in Civil Appea
No. 1775 of 2000 granting stay of maintenance to the wife is hereby
vacated. In the circunstances, the husband shall bear his own costs
and pay costs to the wife incurred in these proceedings.




